
A Sampling of Cases on Restriction of Visitation 

In reMarriage of Chehaiber, 334 Ill. Dec. 408 (2nd Dist. 2009) 

Gibson v. Barton, 118 Ill App. 3d 576 (4th Dist. 1983) 

In reMarriage of Anderson, 130 Ill. App. 3d 684 (2nd Dist. 1985) 

Pleasant v. Pleasant, 256 Ill. App. 3d 742 (1st Dist. 1993) 

In re Parentage of K.E.B., Ill. Appellate Court, 2nd Dist. 

In reMarriage of Lombaer, 200 Ill. App.3d 712 (1'1 Dist. 1990) 

In reMarriage of Neat, 101111 App.3d 1046 (1'1 Dist. 1981) 

In reMarriage of Lee, 246111. App.3d 628, 186111. Dec. 257,615 N.E.2d 1314 {1993) 

Taraboletti v. Taraboletti, 56 Ill. App. 3d 854, 14 Ill. Dec. 350, 372 N.E.2d 155 (1978) 

Statutes 

750 ILCS 5/607- Visitation 

750 ILCS 60/214- Order of protection; remedies 



917 N.E.2d 5 (2009) 

334 III.Dec. 408 

In reMARRIAGE OF Man heir CHEHAIBER, Petitioner-Appellee and Cross-Appellant, and 

Millijana Vlastelica, Respondent-Appellant and Cross-Appellee. 

In re Marriage of Man heir Chehaiber, Petitioner-Appellee, and 

Millijana Vlastelica, Respondent-Appellant. 

Nos. 2-08-0375. 2-08-1030. 

Appellate Court of Illinois, Second District. 

September 18, 2009. 

Rehearing Denied October 19, 2009. 

7 *7 William J. Harte, Joan M. Minnix, William J. Harte, Ltd., Chicago, IL, for Appellant. 

Stephen R. Botti, Jamie L. Ryan, Botti Marinaccio, Ltd., Oak Brook, IL, for Appellee. 

Justice O'MALLEY delivered the opinion of the court: 

Respondent, Millijana Vlastelica, appeals the trial court's order resolving several postdissolution matters between her 

and her former husband, petitioner, Man heir Chehaiber. Petitioner cross-appeals the trial court's order altering the 

parties' schedule for visitation with their minor child, Kristian. For the reasons that follow, we affirm the judgment of the 

trial court. 

Although we are able to dispose of respondent's arguments in an unpublished portion of this opinion, petitioner's 

argument on cross-appeal presents an issue for which we see no controlling precedent. In his cross-appeal, petitioner 

argues that we should vacate the trial court's order modifying visitation, because the order constitutes a restriction on his 

visitation rights without the statutorily required finding that the restriction was necessary to avoid endangering the parties' 

8 child.ill To support *8 his argument, petitioner invokes section 607(c) of the Illinois Marriage and Dissolution of Marriage 

Act (Act), which provides as follows: 

"The court may modify an order granting or denying visitation rights of a parent whenever modification 

would serve the best interest of the child; but the court shall not restrict a parent's visitation rights unless it 

finds that the visitation would endanger seriously the child's physical, mental, moral, or emotional health." 

750 ILCS 5/607(c) (West 2008). Petitioner argues that, when the trial court modified the parties' visitation 

schedule, it also restricted his visitation, because the modified schedule afforded him less visitation

certainly less overnight visitation-than did the prior schedule. Respondent counters that the trial court 

only modified petitioner's visitation. The parties thus ask us to interpret section 607(c) of the Act to 

determine the distinction, if any, between a modification ofvisitation and a restriction on visitation. In 

construing a statute, a court's primary goal is to determine the intent of the legislature, and the best 

indicator of that intent is the plain language of the statute in question. In reMarriage of Best. 228 111.2d 

107, 116. 319 Ill. Dec. 815, 886 N.E.2d 939 (2008). If the plain language of a statute is clear, a court must 

apply it without resort to other aids of construction. Best. 228 111.2d at 116. 319 Ill. Dec. 815. 886 N.E.2d 

939. 

The plain language of section 607(c) provides no immediate resolution to the parties' dispute. As the above-quoted 

language indicates, section 607(c) sets out a best-interest-of-the-child standard to govern a court's decision on whether 

to "modify" visitation, but it requires a showing that the child is endangered for a court to "restrict" visitation. The word 

"modify" generally means, among other things, "to make more temperate and less extreme" or "to make minor changes 

in the form or structure of: alter without transforming." Webster's Third New International Dictionary 1452 (1986). As other 



cases have noted, the word "restrict" generally means "'to keep within certain limits"' (Gibson v. Barlon. 118 III.App.3d 

576.580.74111. Dec. 252.455 N.E.2d 282 (1983). quoting Webster's New World Dictionary 1213 (2d col. ed.1976)) or to 

"limit, restrain, or confine within bounds" (In reMarriage of Solomon. 84 III.App.3d 901. 907. 40 Ill .Dec. 197. 405 N.E.2d 

1289 (1980). citing Webster's Third New International Dictionary 1937 (1971 )). Although there is generally a distinction 

between these two terms, in the context of an order affecting parties' previously set visitation rights, the terms are, for all 

practical purposes, synonymous. Any modification of a visitation order will restrict at least one party's visitation in a way it 

had not previously been restricted, and any new restriction on a party's visitation rights will necessarily constitute a 

modification of the visitation schedule. However, as respondent argues, it cannot be that the legislature intended the two 

9 terms to be coextensive, because it *9 provided a different standard to apply to each action. 

Most of the Illinois cases that have considered the distinction between an order to "modify" visitation and an order to 

"restrict" visitation have cited a litany of examples of restrictions and modifications but stopped short of offering an 

explanation for why the examples fit one description but not the other. A typical case, In re Marriage of Lee. 246 

III.App.3d 628. 186 III.Dec. 257. 615 N .E.2d 1314 (1993). explains the distinction as follows: 

"A restriction of visitation is an action which limits, restrains, or confines visitation within bounds. A 

termination of visitation is a restriction, as is a prohibition on overnight visitation. Likewise, a requirement 

that visitation be supervised, occur in the home of the custodial parent, or outside the home of the 

noncustodial parent is a restriction. However, eliminating one day from a weekend visitation or shortening 

a summer visitation due to the activities of the child is not a restriction." Lee. 246 Ill. App.3d at 645. 186 

III.Dec. 257.615 N.E.2d 1314. citing In reMarriage of LaTour, 241 III.App.3d 500.504. 181 Ill. Dec. 865. 

608 N.E.2d 1339 (1993) (collecting cases). 

See also In reMarriage ofTisckos. 161 III.App.3d 302. 310. 112 III.Dec. 860. 514 N.E.2d 523 (1987); Gibson, 118 

III.App.3d at 580. 74 III.Dec. 252. 455 N.E.2d 282. These examples shed some light on the distinction between "modified" 

and "restricted" visitation, but they do not explicitly state the reasoning behind the distinction. Our applying the above 

examples without an understanding of the legislature's purpose in drawing the distinction would amount to no better 

than a blind guess as to whether our application matches the legislative intent. In order to have any confidence that our 

decision reflects the legislature's intent, we must reach some understanding of the purpose underlying the modify-restrict 

distinction in section 607(c) of the Act. 

That understanding would prove elusive if we were confined to consulting the language of only section 607(c). However, 

we are not so confined. A court looking to the language of a statute to ascertain legislative intent should evaluate the 

statute as a whole; the language within each section of a statute must be examined in light of the entire statute. Henrich 

v. Liberlvville High School. 186 111.2d 381. 387, 238 Ill. Dec. 576. 712 N.E.2d 298 (1998). When we add the context of the 

remainder of section 607 of the Act, specifically section 607(a), the legislative intent embodied in section 607(c) begins 

to emerge. 

Section 607(a) of the Act, which governs a court's initial visitation determination, provides as follows, in pertinent part: 

"A parent not granted custody of the child is entitled to reasonable visitation rights unless the court finds, 

after a hearing, that visitation would endanger seriously the child's physical, mental, moral or emotional 

health." 750 ILCS 5/607(a) (West 2008). 

Section 607(a) thus ensures a noncustodial parent's right to reasonable visitation, "unless the court finds, after a hearing, 

that visitation would endanger seriously the child's physical, mental, moral or emotional health." This quoted language is 

echoed precisely in section 607(c)'s description of the circumstances under which a court may "restrict" a parent's 

visitation rights. See 750 ILCS 5/607(c) (West 2008) (court cannot restrict rights "unless it finds that the visitation would 

endanger seriously the child's physical, mental, moral or emotional health"). We cannot attribute this similarity to 

10 coincidence; it must reflect a conscious choice on the part of the legislature *1 0 to equate the decision to restrict a 

parent's already-awarded visitation with the decision to deny the parent reasonable visitation in the first place. Cf. 

Guillen v. Potomac Insurance Co., 203 111.2d 141. 152. 271 III.Dec. 350. 785 N.E.2d 1 (2003) (where the same words 

appear in different parts of the same statute, they generally should be given the same interpretation). 



Indeed, although we find no Illinois cases directly explaining the distinction between the terms "modify" and "restrict" as 

they are used in section 607(c), many opinions imply that the "restrict" portion of section 607(c) is a specific application of 

the general rule stated in section 607(a), that the noncustodial parent should be given reasonable visitation unless 

doing so would endanger the child. See i!:?f~ .. JY.l~.r.r!~9~ .. 9.!.Pi.~.~!: .. ?.?.~ ... 1.1.1 .. ~P.P..:.~.9. .. ~.1.9..:.~.?..~.:?..~.: 164 III.Dec. 73, 582 N.E.2d 
281 (1991) (saying that section 607(a) of the Act states "the general rule" for visitation and that "[s]ection 607(c) provides 

the rule for requests to modify a pre-existing visitation order"); Crichton v. Crichton. 75 Ill. App.3d 326. 328. 31 III.Dec. 12. 

393 N.E.2d 1319 (1979) (quoting sections 607(a) and 607(c) together); cf. In reMarriage of Ashbv. 193 III.App.3d 366. 

378. 140 Ill .Dec. 272. 549 N.E.2d 923 (1990) (section 607(c)'s requirement that endangerment be shown before a 

restriction may be imposed "states a strong public policy designed to preserve the relationship of parent and child"); In re 

Marriage of Neat. 101 Ill. App.3d 1046. 1048. 57 III.Dec. 413. 428 N.E.2d 1093 (1981) (the endangerment standard 

contained in section 607(a) is deliberately more stringent than the best-interest standard, in order to protect parents' 

entitlement to visitation). 

By placing section 607(c) in the context of the statute as a whole, we can divine that the legislature intended a 

"restriction" of visitation to denote a decision to limit a noncustodial parent's visitation to something less than the 

reasonable visitation to which he or she would otherwise be entitled. However, that insight leaves us short of a fully 

cohesive explanation. Illinois courts have widely held that the test to determine whether visitation is "reasonable" is 

whether the visitation is in the child's best interests. E.g., In re Marriage of Seitzinger. 333 III.App.3d 103. 112. 266 Ill .Dec. 

720. 775 N.E.2d 282 (2002).0 This leaves us with a quandary. Once visitation endangers a child's welfare, it also 

ceases to be in the child's best interests, and thus that particular visitation is no longer part of a parent's right to 

reasonable visitation. A court could grant very little visitation to a noncustodial parent whose visitation endangers a child 

(or could change a visitation schedule to allow less visitation), based on two different descriptions of the same rationale: 

the court could say that that particular visitation does not fall within a parent's right to reasonable visitation because it 

violates the child's best interests, or the court could say that the visitation should not be allowed because it would 

endanger the child. Which description the court chooses would be very important, because, as we discuss above, a 

different standard applies to each. This quandary-the idea that whether visitation is reasonable changes with the 

situation-prevents us from saying that we can discern a "restriction" on visitation from a "modification" by looking at 

whether the order in question deprives a party of reasonable visitation. 

11 *11 Because we cannot find a clear explanation from the language of the Act itself, we must deem the Act ambiguous on 

this point and turn to sources extrinsic to the statutory language. See Millineum Maintenance Management. Inc. v. 

County of Lake. 384 III.App.3d 638. 648. 323 Ill. Dec. 819. 894 N.E.2d 845 (2008) (a court may use extrinsic aids of 

statutory construction only if the statute is ambiguous). The committee comment to section 407 of the Uniform Marriage 

and Divorce Act (Uniform Act)-the model statute upon which sections 607(a) and 607(c) are based (see In reMarriage 

of Solomon, 84 Ill. App.3d 901, 906.40 Ill .Dec. 197.405 N.E.2d 1289 (1980))-illustrates the intent underlying the 

modify-restrict distinction. This comment provides, in pertinent part, as follows: 

"With two important exceptions, this section states the traditional rule for visitation rights. The general rule 

implies a 'best interest of the child' standard.*** [V]isitation rights should be arranged to an extent and in 

a fashion which suits the child's interest rather than the interest of either the custodial or noncustodial 

parent.** *The section does make clear, however, that the judge must hold a hearing and make an 

extraordinary finding to deprive the noncustodial parent of all visitation rights. To preclude visitation 

completely, the judge must find that visitation would endanger 'seriously the child's physical, mental, 

moral, or emotional health.'*** [This standard] was deliberately chosen to indicate its stringency when 

compared to the 'best interest' standard traditionally applied to this problem The special standard was 

chosen to prevent the denial of visitation to the noncustodial parent on the basis of moral judgments** * 

which have no relevance***. The same onerous standard is applicable when the custodial parent tries 

to have the noncustodial parent's visitation privileges restricted or eliminated." Unif. Marriage & Divorce 

Act§ 407 (amended 1973), 9A U.L.A. 398-99, Comment (1998). 

Applied to sections 607(a) and 607(c) of the Act, this comment confirms, as we state above, that the right to reasonable 

visitation in section 607(a) "implies a 'best interest of the child' standard"-that is, a noncustodial parent's right to 



visitation in the first place is determined by the child's best interests. However, more importantly for our purposes, the 

comment also clarifies the distinction between modified and restricted visitation by elucidating the reasons underlying 

the distinction. As the comment explains, the more stringent endangerment standard was created to place a greater 

burden on a party seeking a reduction in a parent's visitation time where the reduction is based on reasons pertaining to 

perceived deficiencies of the parent, as opposed to reasons pertaining directly to the child's best interests. 

Understood in this way, section 607 sets out a very cohesive scheme for setting (section 607(a)) and changing (section 

607(c)) visitation. Pursuant to section 607(a), the noncustodial parent is entitled to reasonable visitation, which a court 

sets based on the child's best interests. The extent that the child's best interests allow the same level of visitation may 

change, and thus the amount of reasonable visitation to which the noncustodial parent is entitled may change, as 

circumstances progress; section 607(c) accounts for this by allowing modification of visitation in accord with the child's 

best interests. 

However, this reasonable visitation comes with the limitation (sometimes made explicit by a court order or a parenting 

12 agreement, but otherwise stated in section 607(a)) that the child not be exposed to *12 morally or psychologically 

inappropriate settings or to physical danger. Thus, a party may also seek to reduce a noncustodial parent's visitation, 

either from the outset, under section 607(a), or after visitation has been set, under 607(c), because the party believes the 

noncustodial parent to be unsuited for full visitation. In that case, the reduction in visitation will be a restriction, and the 

party must show endangerment under section 607(a) or 607(c). 

Put as clearly as we can, then, the difference between a modification and a restriction in section 607(c) is that a 

modification looks at the child's best interests directly, while a restriction looks at the suitability of the parent whose 

visitation would be curtailed. The above-cited Illinois cases can be somewhat misleading when they list an array of 

examples of types of changes that have been deemed "restrictions" or "modifications," because it is not the result-the 

actual change in visitation-that distinguishes a restriction from a modification; it is the purpose for the change. 

Although they do not explain the reasoning they see underlying the modify-restrict distinction, the Illinois cases we cite 

above appear to reflect our understanding. All of the types of limitations listed in Lee-termination of visitation, a ban on 

unsupervised or overnight visitation, or a ban on visitation at the noncustodial parent's home-will almost certainly be 

imposed due to unsuitable attributes of the parent whose visitation is limited. To the extent that those limitations are 

imposed to account for the attributes of one or both of the parents, as is almost certainly the case, those conditions are 

properly labeled restrictions.ill 

There is, as we say above, some overlap between the concepts of modification and restriction, in both the sense that a 

modification to a visitation arrangement may also be a restriction and the sense that both types of orders ultimately 

reflect the child's best interests. (That is, even when a parent's visitation is restricted because the parent is unsuited, the 

result will protect the child's best interests, and any visitation that endangers a child does not fall within the "reasonable 

visitation" to which parents are entitled.) However, we need not determine the features that could help identify one type 

of order or the other where there might be confusion, because there can be no question here that the trial court's order 

had no basis in any perceived shortcoming in petitioner's parenting skills.l1l 

Finally, we recognize that our decision puts us at odds with Gibson, a case in which the Fourth District stated that it" 

13 [could not] escape the conclusion that some difference in the scope of' section *13 607(a) and the "restrict" portion of 

section 607(c) "was intended by the legislature." Gibson. 118 III.App.3d at 580. 74 III.Dec. 252.455 N.E.2d 282. The 

court in Gibson considered itself bound to that conclusion because, in its view, if it were to interpret those two clauses 

similarly, "the [endangerment standard] of section 607(c) would be subsumed within the provision of section 607(a) 

rendering section 607(c) essentially meaningless." Gibson, 118 Ill. App.3d at 580. 74 Ill. Dec. 252. 455 N.E.2d 282. Quite 

to the contrary, under our view, it is essential to the cohesiveness of section 607 as a whole that we interpret the 

standard for restricting visitation under section 607(c) as identical to the standard for depriving a parent of reasonable 

visitation under section 607(a). The only difference between the two-and the reason our interpretation does not render 

section 607(c) essentially meaningless-is that section 607(a) applies to an initial visitation determination, while section 

607(c) applies to a change to an already-established visitation schedule. 



Because the trial court's new visitation order was not based on any problem with petitioner, we reject petitioner's 

assertion that the modified visitation order constituted a restriction on his visitation. We therefore reject his argument that 

the trial court erred in entering the order without requiring petitioner to prove that the prior visitation schedule 

endangered their son. 

For the foregoing reasons, we affirm the judgment of the circuit court of Du Page County. 

Affirmed. 

BOWMAN and SCHOSTOK, JJ., concur. 

ill The prior visitation schedule provided that Kristian sleep at petitioner's house on school nights, be driven to school in the morning by 

petitioner, be picked up from school by respondent, stay with respondent until 7 p.m., and then be picked up by petitioner. The new 

visitation schedule provided that petitioner would have visitation starting at 7 p.m. on Tuesdays and ending Thursday mornings, and also 

every other weekend starting from Friday at 7 p.m. until Sunday at 7 p.m. (unless there was no school on Monday, in which case 

petitioner was to keep Kristian overnight and return him to respondent on Monday at 9 a.m.). This new schedule was largely based on 

testimony from custody and visitation evaluators that Kristian would benefit from having more extended visitation with each parent. 

l.6.l This standard predates the legislature's adoption of the Act (see Hildebrand v. Hildebrand. 105 III.App.2d 261. 244 N.E.2d 866 

(1969)), but, especially in light of Illinois policy that "it is in the best interests of a child to have a healthy and close relationship with both 

parents" (In reMarriage of Brady, 115 III.App.3d 521 523. 71 Ill. Dec. 297. 450 N.E.2d 985 (1983)), it seems a rational test to determine 

whether visitation is "reasonable." 

Q.l However, because, as we say, the purpose behind the change, and not the change itself, dictates its status as a restriction or a 

modification, it is conceivable that the above types of limitations could be modifications. For example, an order depriving a noncustodial 

parent of overnight visitation may be either a restriction or a modification, depending on the reasons for its entry. While it is likely that such 

an order would be motivated by a sense that overnight visitation with the noncustodial parent could endanger the child, the same order 

could reflect the child's best interests directly if, for example, one parent were appreciably closer to the child's school. 

IiJin a case from Colorado interpreting that state's enactment of section 407 of the Uniform Act, the court proposed that a restriction on 

visitation could be identified by examining "both the quantitative and the qualitative aspects of the proposed change to parenting time, as 

well as the reason or reasons advanced for the change." In re Marriage of West. 94 P.3d 1248, 1251 (Colo.App.2004). These factors 

may be among the many that could conceivably be useful in determining whether a reduction in visitation was motivated by problems with 

the noncustodial parent. 
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Affirmed in part and reversed in part. 

JUSTICE TRAPP delivered the opinion of the court: 

Respondent, James Barton appeals from an order modifying visitation rights, increasing child support, and, in cause No. 

579 4-83-0125, from an order finding him in contempt for failing to pay child support. *579 We affirm in part and reverse in 

part. 

The current appeal arises out of a petition filed by petitioner, in September of 1981, to increase child support and modify 

visitation. Respondent denied the allegations of the petition and counterpetitioned for a change in custody, with a 

request that a guardian ad litem be appointed for the children. The matters were heard jointly and on June 8, 1982, the 

trial court entered a modified order reducing visitation rights, increasing respondent's support obligation to $640 per 

month and denying the counterpetition for a change in custody. In cause No. 4-83-0125, respondent has appealed an 

order of December 23, 1982, finding him in contempt for failing to pay approximately $1,400 in accrued child support. 

Respondent first contends that the trial court erred in reducing his visitation rights without making a finding or hearing 

evidence to support a finding that the current visitation arrangement was seriously endangering the children's physical, 

mental, moral, or emotional health. Section 607(c) of the Illinois Marriage and Dissolution of Marriage Act provides, in 

part: 

"[T]he court shall not restrict a parent's visitation rights unless it finds that the visitation would endanger 

seriously the child's physical, mental, moral or emotional health." Ill. Rev. Stat. 1981, ch. 40, par. 607(c). 

The original divorce decree provided for "reasonable visitation" to be exercised by respondent. In 197 4, the order was 

clarified by the court and specific visitation periods were prescribed. This order provided visitation on alternative 

weekends from 5 p.m. on Friday until 7 p.m. Sunday, with four weeks of summer vacation. The petition at issue here 

requested the court to modify these periods due to the fact that the children had weekend school activities which 

conflicted with the scheduling. No evidence was introduced, nor were allegations made, that the current visitation 

schedule was endangering seriously the children's physical, mental, moral or emotional health, but all of the children did 

testify that they had conflicting school activities and requested a change in the schedule. The court modified visitation 

"because of the activities of the children" from Saturday noon until Sunday at 7 p.m., summer visitation was reduced to 

two weeks, and specified holidays were to be alternated. 

!! ........................................ . 



Respondent's contention that explicit findings are required to "restrict" a parent's visitation rights is premised on his 

assumption that the court's decree was the equivalent of a restriction of visitation rights. We disagree. Section 607 of the 

580 Illinois Marriage and Dissolution of Marriage Act contains several standards concerning visitation. *580 Section 607(a) 

states that a noncustodial parent "is entitled to reasonable visitation rights unless the court finds, after a hearing, that 

visitation would endanger seriously the child's physical, mental, moral or emotional health." (Ill. Rev. Stat. 1981, ch. 40, 

par. 607(a).) Section 607(c) requires the court to consider the children's best interests whenever making any 

modification and the second sentence of that subparagraph prohibits a restriction of visitation rights unless the court 

finds that the visitation would endanger seriously the child's physical, mental, moral, or emotional health. 

In interpreting a statute a court must give consideration to each word and provision of the statute to ascertain the statute's 

meaning and promote its essential purpose. (Miller v. Department of Registration & Education (1979), 75 111.2d 76, 387 

N.E.2d 300.) When the standard of section 607(a) is compared with that of the second part of section 607(c) we cannot 

escape the conclusion that some difference in the scope of the statute was intended by the legislature. Under 

respondent's interpretation, the standard of section 607(c) would be subsumed within the provision of section 607(a) 

rendering section 607(c) essentially meaningless. 

• 1, 2 The word "restrict" in its ordinary sense means "to keep within certain limits." (Webster's New World Dictionary 

1213 (2d col. ed. 1976).) Such restrictions might be a prohibition of overnight visitation (see Crichton v. Crichton (1979), 

75 Ill. App.3d 326, 393 N.E.2d 1319), a requirement that visitation occur in the custodial parent's home, or a requirement 

that visitation occur outside the home of the noncustodial parent. (In re Marriage of Lawver (1980), 82 Ill. App.3d 198, 

402 N.E.2d 430.) The court's reinterpretation of its 197 4 decree was made with the children's best interests in mind and 

is fully supported by the testimony at the hearing. The order is well within the broad measure of discretionary authority 

given the trial court in these matters and we cannot say that an abuse has been shown. (In reMarriage of Brophv (1981 ), 

96 Ill. App.3d 1108, 421 N.E.2d 1308.) In light of our interpretation of the statute, we need not consider whether specific 

findings are required to restrict a noncustodial parent's visitation rights but merely note that the appellate court is split on 

the issue. In reMarriage of Solomon (1980), 84 Ill. App.3d 901, 405 N.E.2d 1289; but see In reMarriage of Johnson 

(1981), 100 Ill. App.3d 767,427 N.E.2d 374. 

Respondent's next contention is that the trial court abused its discretion in modifying his child support obligation by 

increasing his support payments from $45 per week, as provided under a 1974 order, to $640 per month. We agree with 

581 respondent that this is a significant *581 increase from the 197 4 order but do not agree that the modification is an abuse 

of discretion. In reMarriage of Dwan (1982), 108 Ill. App.3d 808, 439 N.E.2d 1005. 

• 3, 4 In making or modifying an award of child support, the trial court must consider all relevant matters, including, the 

financial resources and needs ofthe parties, the standard of living the children would have enjoyed if the marriage had 

not been dissolved, the resources of the children, the physical and emotional condition of the children, and their 

educational needs. (Ill. Rev. Stat. 1981, ch. 40, par. 505(a).) The evidence indicates both increased needs of the children 

and an increased ability of respondent to pay. Without unduly lengthening this opinion by repetition of all the evidence of 

the parties' financial circumstances, suffice it to say we believe that the evidence presented below supports the order 

entered. 

In 197 4, respondent was earning $540 net per month while in 1981 he was earning $1 ,600 net monthly. He emphasizes 

that the order is a 328% increase, but we note that a corresponding increase in his income occurred during this period. 

The record reflects a careful consideration by the trial court of the appropriate factors, and we cannot say that the current 

order is an abuse of discretion. 

Within 30 days of the trial court's order, respondent filed a motion to introduce additional evidence that he had suffered a 

reduction in salary of approximately $400 per month. This motion was denied, and in an offer of proof, respondent 

introduced check stubs and a letter from his employer indicating that his wages would be reduced approximately $300 

per month. On appeal, respondent argues that this "newly discovered evidence" was not in existence at the time of trial 

and would probably have changed the result of trial. Respondent suggests that the court abused its discretion in refusing 

to consider this evidence. 



• 5 Post-trial motions based on newly discovered evidence are not uncommon in dissolution actions. In In re Marriage of 

Hopkins (1982). 106 Ill. App.3d 135. 435 N.E.2d 897. this court found no abuse of discretion in the denial of a post-trial 

motion to hear additional evidence regarding the nature of a marital debt. In that case we found that the additional 

evidence was immaterial to the resolution of the allocation of the parties' marital debts and would not have affected the 

court's decree. In i!!f~ .. ¥.~!.~~9~ .. 9.t.~.?.!!.!J.9.!.!?. .. P.~.?..~). ..... ?..~ .. !.1.!.:.f.-P.P.:}.~ ... ~.~~.: .. ~.9..?. .. ~.:§:?.9. .. ~ .. ~.~.?.: the court upheld the denial of a 
post-trial motion which sought to introduce allegedly newly discovered evidence of an increase in the value of the 

582 parties' marital residence. The increase in value was alleged to have occurred in between the *582 date of a pretrial 

stipulation and the time that the court divided the marital estate. In upholding the denial of the post-trial motion, the 

appellate court stated that to justify granting a rehearing on the basis of newly discovered evidence, a party must 

demonstrate that the evidence is of a conclusive or decisive nature, making it probable that a different judgment would 

have been entered, and that the evidence could not have been discovered prior to trial in the exercise of due diligence. 

• 6 At bar, the evidence which respondent sought to introduce to the court was not newly discovered evidence but rather 

was evidence which arose subsequent to the entry of the judgment. The standard for introducing newly discovered 

evidence by way of a post-trial motion presupposes that the evidence exists prior to judgment but is not discoverable in 

the exercise of due diligence until after the judgment. We agree with the trial court that the proper procedure would have 

been to file a motion to modify pursuant to section 510 of the Illinois Marriage and Dissolution of Marriage Act. Ill. Rev. 

Stat.1981, ch. 40, par. 510. 

Respondent next challenges the trial court's order requiring him to pay 80% of the fee of the guardian ad litem. 

Respondent contends that the allocation of the burden of payment of the guardian's fees was an abuse of discretion and 

that the award was improper because it did not differentiate between in-court and out-of-court time. 

Section 605 of the Illinois Marriage and Dissolution of Marriage Act governs the appointment of an attorney or guardian 

ad litem for the minor children and provides that "[t]he court shall enter an order for costs, fees and disbursements in 

favor of the child's attorney and guardian-ad-litem, as the case may be. The order shall be made against either or both 

parents, or against the child's separate estate." Ill. Rev. Stat. 1981, ch. 40, par. 506. 

• 7 As for the amount of the guardian's fees, the allowance of such fees rests with the sound discretion of the trial court, 

and the exercise thereof will not be interfered with unless such discretion is clearly abused. (Brophy.) The amount to be 

assessed depends upon the facts and circumstances of each case, and in determining the amount of payment, the trial 

court must consider the total circumstances of the mother and father; the skill and standing of the attorney employed; the 

importance, novelty, and difficulty of the questions raised, especially from a family law standpoint; the degree of 

responsibility involved from a management perspective; the time and labor required; the usual and customary charge in 

583 the community; and the benefits to the client. (Donne/lev v. Donne/lev (1980). 80 Ill. App.3d 597. *583 400 N.E.2d 56; 

Brophy.) Normally, a fee award is based upon a separate hourly rate for court time and noncourt time on the assumption 

that the former demands a higher degree of competency and therefore merits greater rewards. Brophy. 

• 8 We are aware of no rule requiring that all fee awards be based on different charges for court versus noncourt time, 

and we do not find the award as a whole to be excessive or unreasonably high. The award of $1,898 was based upon 

the affidavit of the guardian ad litem and his testimony at the hearing for fees in which both parties participated. We 

conclude that the evidence supports the award made by the trial court. We also cannot say that the allocation of the 

burden of payment was an abuse of discretion. The appointment of a guardian ad litem was necessitated by 

respondent's counterpetition for a change in custody and we think it proper that the party necessitating the guardian's 

appointment should bear the greater part if not all of the expenses. In Roth v. Roth (1977). 52 Ill. App.3d 220. 367 N.E.2d 

442. the court considered as a factor in determining who should pay attorney fees, the party who precipitated the need 

for the fees. In that case, the court upheld an award of $3,500 in attorney fees against the husband noting, "Defendant 

had petitioned the court to appoint the guardian ad litem at the outset of these lengthy custody proceedings. At the 

conclusion of the proceedings the court, in its discretion, assessed the fees of the guardian ad litem to defendant." 52 Ill. 

App.3d 220.227.367 N.E.2d 442.448. 

• 9 The final issue is whether the trial court's finding that respondent had wilfully and contumaciously violated the court's 



modified support order is against the manifest weight of the evidence. We conclude it is, and reverse. 

Following the entry of the trial court's modified order, respondent paid support in full for June of 1982 but paid only 

approximately $400 per month in the following months. On November 1, 1982, petitioner filed a petition for rule to show 

cause why respondent should not be held in contempt for failing to make child support payments in full. At a hearing on 

the petition, respondent testified that he had spent $9,000 of a treasury bill and certificate of deposit in June in payment 

of his attorney fees, two loans, and hospital bills. Respondent also testified that he was informed as of July 1, 1982, that 

he would be making $300 less per month. Respondent denied that he was able to pay more than $400 per month in 

support. On December 8, 1982, the trial court found him in contempt but has stayed the order pending this appeal. 

584 • 10 The failure to pay child support as required by court order is *584 prima facie evidence of contempt. (Gentile v. 

Gentile (1980). 87 Ill. App.3d 311. 409 N.E.2d 52.) If such a showing is made, it is incumbent upon the alleged 

contemner to show that the failure to comply was not wilful and contumacious. Gentile; People ex ref. Argo v. Henderson 

(1981 ). 97 Ill. App.3d 425. 422 N.E.2d 1005. 

The evidence at the show cause hearing indicates that respondent has made required support payments for nine years 

and was delinquent only after the modified order was entered. Although there was evidence that respondent had money 

available to him aside from his earnings, he testified that this was used to pay his attorney fees and loans which were 

currently due before he was advised that his wages would be reduced in July of 1982. Even after his wages were 

reduced $300 per month, he made child support payments of $200 from each bimonthly paycheck. Petitioner offered no 

evidence and elicited no testimony from respondent to establish that he was able to pay the support obligation and other 

debts. The record as a whole contains little evidence to suggest that respondent's failure to pay support was wilful and 

contumacious. Rather, this appears to be the first such default of respondent, and in light of evidence of a significant 

increase in child support and reduction in salary, we believe that the failure to make the required support payments was 

due solely to respondent's inability to make such payments. The trial court's order finding respondent in contempt is 

reversed. In all other respects the orders are affirmed. 

Affirmed in part and reversed in part. 

GREEN and MILLER, JJ., concur. 
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Affirmed in part, and reversed in part and remanded. 

JUSTICE STROUSE delivered the opinion of the court: 

The respondent, Richard Anderson, appeals from an order of the trial court that restricted his visitation rights and denied 

his petition for a rule to show cause. His principal assignment of error in this court is the trial court's order restricting his 

visitation rights. 

The petitioner, Janet Sue Anderson, a/k/a Janet Sue Senseney, and the respondent were married on August 10, 1968. 

Two children, Justin and Marc, were born as a result of the parties' union. Their marriage was dissolved in Cook County 

on November 14, 1979, pursuant to Janet's petition for dissolution. A written separation agreement, which granted the 

petitioner custody of the two minor children and provided for visitation rights as agreed upon by the parties, was 

incorporated as part of the judgment of dissolution. 

On June 15, 1984, the petitioner sought to enroll the Cook County judgment in the circuit court of Du Page County, and 

to terminate the respondent's visitation with his minor children. The court, ex parte, enrolled the Cook County judgment 

of dissolution and suspended the respondent's visiting rights until further order of the court based on allegations of 

sexual misconduct of the father with his minor son, Marc, age six, when they repeatedly bathed together in a tub. 

686 On June 25, 1984, the court granted respondent leave to file a petition *686 to vacate the ex parte order, and on June 29 

the parties appeared in court to determine whether Sharon Ellis, a social worker employed by the Child Sexual Abuse 

Treatment & Training Center of Illinois (CSATC) had completed her evaluation. The court ordered that Marc be 

evaluated by Dr. Roger Hatcher, that the respondent be given supervised visitation after that interview with Dr. Hatcher, 

and that the matter be continued to July 2. On July 2, Dr. Hatcher, a clinical psychologist, testified with respect to his 

interview with Marc. He conducted no psychological tests on Marc but limited his contact to a 20-minute interview. He 

performed tests on the respondent that demonstrated no significant clinical abnormality, and, in his opinion, the 

respondent had no personality trait that was consistent with the traits of a sexual abuser. 

Dr. Hatcher also interviewed the petitioner and her new husband but did not conduct any tests on them, and was told of 

additional conduct of the child of which the mother was concerned. He stated that further evaluation was necessary but 

that the respondent posed no danger to the child, although he was not then convinced that no abuse had taken place. In 

his opinion, Marc would not suffer any psychological or physical danger if his father were allowed to visit him alone. He 

indicated that a supervised visitation would be prudent until he completed his evaluation, and he commented adversely 

on the evaluation ofthe CSATC. 

At the conclusion of that hearing, the court entered an order reinstating visitation rights, but providing that weekend 



visitations were to be supervised. The order discharged CSATC and prevented them from further interviews or 

evaluation. 

At the hearing on July 26, Dr. Hatcher testified that he interviewed Marc three times and had given him a battery of 

projective personality tests. He also interviewed both the petitioner and the respondent. While it was his opinion that the 

acts of sexual abuse had not taken place, he believed that Marc was afraid of seeing his father undress in front of him. 

He believed that the minor was not in danger, that the respondent had not sexually abused him, that it would be 

damaging to continue supervised visitation, and that the respondent should be allowed extended unsupervised 

visitation immediately. He also commented that Marc, now six years old, should not be bathing with his father. 

At the hearing on August 8, David Moulthrop, a clinical psychologist, testified on behalf of the petitioner. He had not met 

Marc, the respondent or the petitioner, but gave his opinion that the psychological tests given by Dr. Hatcher could not 

687 indicate whether a child had *687 been sexually abused. On August 10, the trial court entered an order finding the 

respondent had not engaged in sexual child abuse, reinstating his visitation rights, except for supervised overnight 

visitation, and denying the petition for a rule to show cause. The respondent filed a motion to reconsider that order. 

Following a hearing, the court made a finding that Marc had suffered mental abuse, without a specific finding as to 

whether respondent or petitioner had caused it. The court thereafter denied the motion to reconsider. The respondent 

filed a timely notice of appeal from both the August 10 order and the subsequent order denying the motion to reconsider. 

The respondent argues on appeal that the trial court's order of August 10, 1984, which provided, in pertinent part, that 

respondent was entitled to one week's summertime visitation, excluding overnight visitation, and supervised overnight 

weekend visitation with his minor son, amounted to a restriction of his visitation rights under section 607(c) of the Illinois 

Marriage and Dissolution of Marriage Act (hereinafter Act) (Ill. Rev. Stat. 1983, ch. 40, par. 607(c)). 

• 1 The petitioner responds that the trial court's order of August 10 amounted to a modification, rather than a restriction, of 

the respondent's visitation rights and that there was sufficient evidence in the record to support the modification order 

under the "best interest" test of section 607(c) of the Act. 

Section 607(c) of the Act, which addresses both the modification and restriction of visitation, provides as follows: 

"The court may modify an order granting or denying visitation rights whenever modification would serve 

the best interest of the child; but the court shall not restrict a parent's visitation rights unless it finds that the 

visitation would endanger seriously the child's physical, mental, moral or emotional health." Ill. Rev. Stat. 

1983, ch. 40, par. 607(c). 

An examination of the above enactment reflects that the legislature prescribed two different tests concerning the 

modification and restriction of visitation rights. (See Gibson v. Barton (1983). 118 Ill. App.3d 576. 580; In re Marriage of 

Solomon (1980), 84 Ill. App.3d 901. 906.) The best-interest-of-the-child standard governs the modification of visiting 

rights (Coons v. Wilder (1981 ), 93 Ill. App.3d 127. 131; see In re Marriage of Griffiths (1984), 127 Ill. App.3d 123. 125), 

whereas the endangerment standard governs the restriction of such rights where the court finds that the visitation as it 

exists seriously endangers the child's physical, mental, moral, or emotional health (see In reMarriage of Hanson (1983), 

112 Ill. App.3d 564. 568; In reMarriage of Kessler (1982). 110 Ill. App.3d 61. 70). 

688 *688 With respect to the restriction of visitation, the endangerment standard is an onerous one (In re Marriage of Hanson 

(1983). 112 Ill. App.3d 564. 568; In re Marriage of Neat{1981 ). 101 Ill. App.3d 1046. 1 048), and is more stringent or 

exacting than the best-interest standard (In reMarriage of Solomon (1980). 84 Ill. App.3d 901. 907; Ill. Ann. Stat., ch. 40, 

par. 607(c), Supplement to Historical and Practice Notes, at 27 (Smith-Hurd Supp. 1983); see In reMarriage of Neat 

(1981 ), 101 Ill. App.3d 1046, 1 048). Where the custodial parent seeks to restrict visitation rights, he or she bears the 

burden of proving by a preponderance of the evidence that the existing visitation seriously endangers the child. (Griffiths 

v. Griffiths (1984). 127 Ill. App.3d 126. 129; In reMarriage of Neat{1981 ), 101 Ill. App.3d 1046, 1 048.) Of course, the trial 

court is vested with wide discretion in resolving visitation issues, and a court of review will not interfere with the lower 

court's determination unless an abuse of discretion occurred (Crichton v. Crichton (1979), 75 Ill. App.3d 326. 330), or 

where manifest injustice has been done to the child or parent (In reMarriage of Lawver(1980). 82 Ill. App.3d 198. 202). 



"Restrict" has been defined as to keep within certain limits (Gibson v. Barton (1983). 118 Ill. App.3d 576. 580), or to limit, 

restrain, or confine within bounds (In reMarriage of Solomon (1980), 84 Ill. App.3d 901. 907). The endangerment test 

has been applied to the granting of overnight visitation. Crichton v. Crichton (1979), 75 Ill. App.3d 326, 330; see Gibson 

v. Barton (1983), 118 Ill. App.3d 576, 580; Ill. Ann. Stat., ch. 40, par. 607(c), Supplement to Historical & Practice Notes, at 

27 (Smith-Hurd Supp. 1983). 

The August 10 order clearly restricted the respondent's visitation with Marc. The trial court did not make the requisite 

finding that the visitation would seriously endanger Marc's physical, mental, moral or emotional health (Ill. Rev. Stat. 

1983, ch. 40, par. 607(c)), but rather found that the restriction in visitation was in "the best interests of the minor child." 

Accordingly, we conclude that the trial court erred in restricting the respondent's visitation rights. See In re Marriage of 

Solomon (1980), 84 Ill. App.3d 901. 907; but see In reMarriage of Johnson (1981 ), 100 Ill. App.3d 767, 771; see 

generally Gibson v. Barton (1983), 118 Ill. App.3d 576, 580. 

• 2 The respondent argues, without citation of authority, that the trial court's denial of his petition for a rule to show cause 

filed on August 3, 1984, denied him his fundamental right of due process. 

Supreme Court Rule 341 (e)(?) (87 111.2d R. 341 (e)(?)) provides that a litigant's brief must contain citations to the relevant 

689 authority supporting the argument on appeal. (Michalek v. Village of Midlothian *689 (1983), 116 Ill. App.3d 1021, 1 039.) 

A court of review is entitled to have the issues clearly defined and to be cited pertinent authority. (Fuller v. Justice (1983). 

117 Ill. App.3d 933, 943; Pecora v. Szabo (1982). 109 Ill. App.3d 824, 825-26.) A contention that is supported by some 

argument, but by no authority whatsoever, does not satisfy the requirements of Supreme Court Rule 341 (e)(?). (Fuller v. 

Justice (1983), 117 Ill. App.3d 933, 942-43; Wilson v. Continental Bodv Com. (1981 ), 93 Ill. App.3d 966, 969.) By failing 

to meet the standard of Supreme Court Rule 341 (e)(?) (87111.2d R. 341 (e)(?)), this issue is waived. 

• 3 We note that defendant filed a motion to supplement the record on appeal by adding the motion to bar Sharon Ellis 

and the Child Sexual Abuse Treatment & Training Center of Illinois from further examination granted by the trial court 

and the report of Dr. Roger Hatcher which was admitted into evidence during the hearings. A search of the record 

indicates that these were filed appropriately, and there seems to be no reason why they were not forwarded with the 

original record. Accordingly, the motion to file supplemental records is granted and the matters therein incorporated in 

the record considered by the court. 

Affirmed in part, reversed in part and remanded. 

LINDBERG and SCHNAKE, JJ., concur. 
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Justice CERDA delivered the opinion of the court: 

Petitioner, Jimmie Pleasant, Jr., brought this action on July 5, 1989, to modify provisions of a Judgment of Dissolution of 

Marriage that had granted respondent, Sandra Pleasant, reasonable visitation with her son, Jimmie Pleasant Ill 

(Jimmie), including weekly unsupervised overnight visitation and extended unsupervised visitation during summer 

vacations and school holiday breaks. On August 20, 1991, after a hearing, the post decree court entered an order 

restricting Sandra's visitation rights by requiring that visitation be supervised by heterosexual employees of the Illinois 

Department of Children and Family Services, reducing her visitation to alternate weekends, eliminating overnight 

visitation, and requiring that Sandra enroll in regular psychotherapy with no apparent goals for such therapy. 

On appeal, respondent asserts that (1) the post decree court's finding of serious endangerment is against the manifest 

weight of the evidence; and (2) the post decree court abused its discretion in denying her two motions for a change of 

635 venue. Respondent contends that the court's finding of serious endangerment is against the manifest weight *635 of the 

evidence because it is improperly based on her being a lesbian. In contrast, petitioner asserts that the ruling was not 

based on respondent being a lesbian, but on her alleged inappropriate actions in front of Jimmie. 

The record indicates that there was no evidence of any inappropriate behavior in Jimmie's presence. The fact that 

respondent is openly involved in a lesbian relationship is not grounds to restrict respondent's visitation with her son. 

Thus, we reverse the post decree court's judgment. 

Petitioner and respondent were married in Chicago on November 1, 1973. On February 13, 1983, respondent gave birth 

to Jimmie, who is the couple's only child. On April 26, 1985, the parties were legally separated and respondent kept 

physical custody of Jimmie. In 1986, respondent began a lesbian relationship with Ann McBreen, who moved into the 

marital home where she, Jimmie, and respondent each had their own room. 

Suspecting that there was a problem with Jimmie's development, respondent took Jimmie to the Chicago College of 

Osteopathic Medicine for an evaluation. After diagnosing Jimmie's test results as abnormal, Dr. Stephen Sheldon 

recommended further testing. 

Respondent then took Jimmie to the University of Chicago Wyler Children's Hospital Department of Pediatrics. Dr. 

Tonsgard, a pediatric neurologist, diagnosed Jimmie as having some developmental delay and behavioral problems. 

In November 1986, respondent took Jimmie to the University of Chicago Department of Psychiatry. Jimmie was 

evaluated during 14 days oftests and interviews. On January 16, 1987, the University of Chicago's evaluation 
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diagnosed Jimmie as having a pervasive developmental delay with borderline mental retardation, attention deficit, and 

psychological disturbance. The evaluation concluded that Jimmie's emotional disturbance interfered with his learning 

and social development. 

Subsequently, respondent placed Jimmie in the Beacon School, which is a private school with a special education 

program designed specifically to address Jimmie's disability. During the summer of 1987, the parties consulted with a 

mediator, Dr. Leonore Levit. Dr. Levit suggested a home study and a psychiatric evaluation of both parents. 

Dr. Miles Vachula, a child and adolescent psychiatrist, interviewed both parents. In his August 7, 1987, report, Dr. 

Vachula stated that he found no evidence that either parent had a psychotic thought disorder. He diagnosed petitioner 

as having adjustment reaction with a depressed mood and respondent as angry, hostile, and having adjustment reaction 

with mixed emotional features of some anxiety and depression. 

Dr. Vachula stated that "the issue of the mother's homosexuality should not interfere with her being considered the 

custodial parent." Dr. Vachula recommended that Jimmie remain in his mother's custody with liberal visitation with his 

father. He also suggested that respondent seek psychotherapy to learn how to deal with her anger. 

Brenda Sexton, a caseworker with the Cook County Department of Supportive Services, conducted an in-home study of 

both parents. She recommended a guardian ad litem (GAL) and psychiatric counseling for Jimmie as well as family 

counseling for all parties. 

On March 20, 1988, after a trial during which respondent openly acknowledged that she was a lesbian in a relationship 

with Ms. McBreen, the trial court judge entered a Judgment of Dissolution of Marriage. Petitioner was awarded sole 

custody of Jimmie and respondent was awarded reasonable visitation, including weekly overnight visitation. No 

restrictions were placed on visitation. 

On July 5, 1989, petitioner filed an emergency motion for a rule to show cause and for modification of visitation. 

Subsequently, after it was determined that respondent had not disobeyed the court's visitation orders, petitioner 

withdrew his petition for the rule to show cause. 

When petitioner appeared in court on the emergency petition, respondent had not yet been served and was not present. 

636 Nevertheless, the post decree judge allowed petitioner's attorney to address the court. The attorney '636 represented 

that respondent had abducted Jimmie, had been charged with the abduction, was heavily involved in the gay and 

lesbian community, and had subjected Jimmie to activities including the gay and lesbian pride parade. 

Petitioner then testified that Jimmie told him that he had gone to Wisconsin Dells with respondent and Ms. McBreen, that 

the three of them stayed in the same motel room, that respondent and Ms. McBreen slept in the same bed, and that 

respondent and Ms. McBreen hugged and kissed. In addition, petitioner stated that Jimmie told him that he had gone to 

a parade. After some investigation, petitioner determined that the only parade held during that time was a gay and 

lesbian pride parade. 

Based on the representations and testimony, the post decree judge suspended visitation until the next court date 

because he was concerned about "this lesbian stuff," which "is not in the best interests of a child." 

On the next court date, respondent requested a substitution of judges on the basis that the post decree judge had heard 

evidence during the July 5, 1989, ex parte hearing. In the post decree judge is not the trial judge. Denying the motion, 

the judge stated that he had heard the case over a number of years and that respondent's lesbian lifestyle was not in 

Jimmie's best interests. 

On July 14, 1989, the judge held an in camera interview with Jimmie, who was six years old. Many of Jimmie's answers 

were incoherent, rambling, or contradictory. In response to questions about the trip to Wisconsin Dells, Jimmie said that 

he slept in a room by himself. When the judge asked where the respondent slept, the following discussion occurred: 

"THE MINOR CHILD: In her room. 

I IIIII 



THE COURT: She had a separate room? 

THE MINOR CHILD: Yes. 

THE COURT: You had two rooms? 

THE MINOR CHILD: Um-hum. 

THE COURT: Where did Ann sleep? 

THE MINOR CHILD: In her room? 

THE COURT: How many rooms did you have? 

THE MINOR CHILD: Two rooms and one room. 

THE COURT: Two rooms and one room? 

THE MINOR CHILD: Yes. 

THE COURT: Did you go through-how did you go to the other room. Did you go through the door or 

have to go outside? 

THE MINOR CHILD: Through the door. 

THE COURT: Through the door? 

THE MINOR CHILD: Um-hum. 

THE COURT: You slept in one room? 

THE MINOR CHILD: Yes. 

THE COURT: And who slept in the other room? 

THE MINOR CHILD: My ma. 

THE COURT: Who? 

THE MINOR CHILD: My mama and Ann. 

THE COURT: Your mom and Ann? 

THE MINOR CHILD: Yes." 

When the judge asked Jimmie about the gay and lesbian pride parade, there was no indication that Jimmie was upset 

by the parade. In fact, he stated that he did not know what type of parade it was and that the people wore colorful shirts. 

Then, the judge spoke extensively with Jimmie about whom his mother kissed. Jimmie stated that she kissed him and 

Ms. McBreen. When asked if respondent and Ms. McBreen were kissing on the fishing trip, Jimmie said that they were. 

He also stated that he kissed both respondent and Ms. McBreen. 

During the subsequent court hearing, petitioner called respondent as an adverse witness. Respondent, who stated that 

she is a lesbian, testified that she lived alone in an apartment owned by her brother. Although she and Ms. McBreen 

were once lovers, they had been only friends since April1988. When she and Ms. McBreen were lovers, respondent 

indicated that they would embrace in front of Jimmie, who would ask for a hug from both of them. Respondent stated, 

however, that Jimmie had never seen her and Ms. McBreen kiss. In addition, respondent testified that Jimmie had seen 

637 them in *637 bed together, but never kissing each other in bed. 



Respondent explained that on June 17, 1989, she went with Jimmie and Ms. McBreen to a Kankakee State Park 

campground where she and Jimmie slept in one tent and Ms. McBreen slept in another tent. Respondent denied that 

she and Ms. McBreen stayed in the same bed together or that they hugged and kissed in front of Jimmie. Respondent 

stated that she and Ms. McBreen showed no signs of affection toward each other in front of Jimmie while on the trip. 

Regarding the June 25, 1989, gay and lesbian pride parade, respondent testified that she went to the Gay-Lesbian 

Parents Group section to return books to a friend. When Jimmie saw people decorating a car with balloons and stuffed 

animals, he asked if he could play with a balloon. Respondent allowed Jimmie to sit in the car's front seat and play with a 

balloon. Since Jimmie was having fun, respondent decided to stay. During the parade, Jimmie sat in the car's back seat 

and waved the balloon out the window as respondent walked with the parents' group and passed out pamphlets to 

interested bystanders. When the parade ended, respondent and Jimmie left. 

The post decree judge questioned respondent extensively about Jimmie's presence at the gay and lesbian pride 

parade. After asking whether it was an appropriate environment for Jimmie and whether it had an effect on his sexual 

orientation, the judge asked if there were men who are not masculine in the parade. When respondent answered that 

there no "unmasculine" men in the parents group with which she walked, the judge argued with her about the presence 

of so-called "unmasculine" men. 

Ms. McBreen, who is a marriage and family counselor, testified that her lesbian relationship with respondent began in 

February 1986. Subsequently, she lived with respondent for one and one-half years. Ms. McBreen stated that their 

relationship as lovers ended in April 1988 because respondent had lost custody of Jimmie. Respondent had made it 

clear to Ms. McBreen that her relationship with Jimmie was her most important relationship. 

Although respondent and Ms. McBreen showed affection toward each other before April1988, they no longer showed 

any affection. Ms. McBreen testified that she and respondent did not caress in front of Jimmie because she does not 

believe that any sexual activities should occur in front of children. 

In addition, Ms. McBreen testified that she, respondent, and Jimmie went camping on June 16 and 17, 1989, at 

Kankakee State Park. She slept in a pup tent while respondent and Jimmie slept in another tent. Ms. McBreen testified 

that she and respondent did not kiss or hug or be in the same bed during that trip. 

At the close of all the testimony, the judge stated that respondent would be granted supervised visitation. Subsequently, 

in February 1990, DePaul Law Clinic was appointed as GAL for Jimmie. 

After numerous continuances and settlement negotiations, a hearing was set for October 25, 1990. On that day, there 

was an off-the-record settlement hearing in chambers. Following the in camera conference, the judge stated in open 

court that there were serious allegations that alarmed him, but that there had been no testimony under oath. Thus, the 

judge stated that after conferring with the GAL, he was going to permit unsupervised visitation. The judge directed 

respondent to not have Jimmie in the presence of Ms. McBreen or any other person of known homosexual tendencies 

because it was not in Jimmie's best interests. In addition, respondent was not to take Jimmie to any gathering or place of 

a "homosexual nature." 

Respondent stated that she was a lesbian and did not think she could abide by the judge's order to not have Jimmie in 

the presence of any persons with homosexual tendencies. The judge then abruptly terminated visitation. 

On December 20, 1990, there was a hearing during which respondent testified that she would not take Jimmie to gay 

638 events, but could not abide by the court's order about not being in the presence of gays or lesbians. *638 Respondent 

explained that most of her personal friends were gays and lesbians. 

The judge found that having Jimmie in the presence of gays and lesbians was endangering his gender identity and 

morals and not in his best interests. The judge denied visitation until there was supervision. The judge also amended his 

October 25, 1990, order to include a finding "[t]hat the Respondent/Mother, SANDRA PLEASANT, express [sic] the 

inability to dissociate herself with known lesbians during periods of visitation is not in the best interests of the minor child, 

because it would seriously endanger the child's mental and moral well being." 



On June 18, 1991, the hearing began. Harvey Bullocks, a social worker with the Cook County Department of Supportive 

Services, testified that he conducted a home study investigation in September 1990. Bullocks described the relationship 

between respondent and Jimmie as extremely close. During his conversation with respondent, she admitted that she 

had made some bad decisions concerning Jimmie in the past for which she was very sorry. She did not elaborate on that 

statement. 

Bullocks further testified that respondent had told him that she took Jimmie to the gay and lesbian pride parade and was 

very sorry that she had. He did not recall if they specifically discussed the camping trip to Kankakee State Park. 

Bullocks stated that it did not appear that respondent posed any threat or danger to Jimmie. After explaining that he is 

not an expert on alternative lifestyles, Bullocks expressed that it did not appear that respondent's lifestyle affected 

Jimmie negatively or cause his developmental problems. Recognizing that a court order for supervised visitation was in 

force, however, Bullocks recommended that supervised visitation continue so that petitioner's fears about respondent's 

lifestyle would be calmed. 

Next, petitioner testified about the events of June 16, 1989, through June 26, 1989. His testimony was substantially the 

same as his previous testimony. The judge struck petitioner's testimony that Jimmie told him that he was at a parade and 

in Wisconsin because it was inadmissible hearsay. 

In addition, petitioner testified that before July 1989, Jimmie was not happy when he returned from his visitations with his 

mother because he "couldn't understand why he was away from her for so long." Petitioner stated that there was no 

evidence of any physical harm to Jimmie and that he was not opposed to unsupervised visitation with the condition that 

there be no overnight visitations, be only in public places, and respondent not take Jimmie to any gay events. 

On the second day of the hearing, the judge had another in camera interview with Jimmie, who was then eight years old. 

Again, much of the interview was confusing and rambling. The judge asked Jimmie extensively about his camping trips 

with his mother. Jimmie said that he had been on many camping trips, including to Wisconsin. The following occurred: 

"Q VVhen did you go to Wisconsin? 

A Long time ago. A couple weeks ago. 

Q Long time ago you went to Wisconsin? 

A Uh-huh. 

Q How long did you stay there? 

A Three days, a month. 

0 VVhere'd you go? To Wisconsin Dells? 

A Uh-huh. 

Q Okay. And where did you sleep? 

A In a room. 

Q In what room? You have a room by yourself? 

A (Moving head up and down) 

Q Nobody sleep with you in the room by yourself? 

A (Moving head up and down) 

Q Well, where was your mommy? 



A In the other room. 

Q What other room? 

A Two beds. 

Q What? 

A With two beds. 

Q It was too big? 

A Two beds. 

QTwo beds. 

A Uh-huh. 

639 *639 Q You were in one room in one bed. Did you have one bed in your room? 

A (Moving head up and down) 

Q Any how many beds did your mother have in her room? 

A Two. 

Q And who was with her in her room? 

A Ann." 

Afterwards, the judge stated that he would give some weight to Jimmie's answers even though "he wasn't coherent for 

[the judge] to understand everything that he said." In addition, the judge stated that "[Jimmie's] ability to articulate*** 

[was] another problem." 

When the hearing resumed, Lee Chandler, who was a lay volunteer with the Court Appointed Special Advocate of the 

Illinois Action Counsel for Children, testified that she supervised the visitations between respondent and Jimmie. 

Chandler stated that they interacted beautifully and Jimmie was very open and loving with respondent. 

Next, Dr. Vachula testified about his 1987 and April 1990 evaluations of the parents. Dr. Vachula stated that his 1990 

report recommended visitation to be reduced to one supervised day every other week based primarily on petitioner's 

concern about the gay and lesbian pride parade. Dr. Vachula was concerned about respondent's relationship with 

Jimmie because he felt that Jimmie might not develop a gender role identity and may be confused about what it is to be 

a male. Dr. Vachula was also concerned that Jimmie was exposed to an alternative sexual lifestyle, which he considered 

a deviation from the norm and a variant behavior. Dr. Vachula, however, never met Jimmie. 

Although Dr. Vachula saw no evidence of a major mood disorder or psychosis in respondent and found her to be less 

angry than in 1987, he recommended therapy to lower her level of anxiety, anger, depression, and stress. Dr. Vachula 

explained, however, that respondent's reactions were a normal response to the stress she was experiencing. 

Petitioner's testimony was substantially the same as his earlier testimony. Respondent's testimony was also substantially 

the same as her earlier testimony, except that she informed the court that she had moved from her brother's building in 

November or December of 1990 and was again living with Ms. McBreen. 

On August 20, 1991, the judge entered an order with the following findings: 

"That unlimited visitation by the Respondent with the minor child seriously endangers the child's menta/, 

moral and emotional health for the following reasons: 



(a) The Respondent is a defiant and hostile admitted lesbian. 

(b) The minor child has a learning disability and a gender identity problem and that there is no strong 

evidence to support that the Respondent will be more discreet in terms of her exposition of her gay 

lifestyle in the child's presence, and notwithstanding the child's gender identification problem, which she 

learned in 1987, the Respondent took the child to a gay-lesbian parade. 

(c) That the Respondent slept in the same bed and kissed and hugged her partner in the child's presence. 

(d) That when the Respondent had an opportunity to have unsupervised visitation on her promise that 

she would not take the child in the presence of any gays, she defiantly refused, stating, 'that she was a 

lesbian and that she would not promise that she would not take the child amongst her friends,' and the 

Court concludes that the Respondent's gay life was more important than her child. 

(e) That the Respondent's life-style with her partner has caused the child to become confused as to why 

he has 'two mothers.' 

(f) That the Respondent has been diagnosed as having a borderline personality disorder and it is ordered 

that she be involved in regular psychotherapy treatment." 

The court then ordered that respondent have visitation supervised by the Illinois Department of Children and Family 

Services on alternate weekends, Saturday from 9 a.m. to 8 p.m. and Sunday from 8 a.m. to 8 p.m. In addition, the court 

640 ordered respondent to *640 enroll in psychotherapy and have a progress report presented to the court in six months. 

There is a strong public policy to preserve the relationship between a parent and child. (In reMarriage of Ashby (1990), 

193 III.App.3d 366, 378. 140 III.Dec. 272.549 N.E.2d 923.) Section 607(c) of the Illinois Marriage and Dissolution Act 

provides that: 

"the court shall not restrict a parent's visitation rights unless it finds that the visitation would endanger 

seriously the child's physical, mental, moral or emotional health." III.Rev.Stat.1991, ch. 40, par. 607(c). 

To promote a healthy and close relationship, there should be liberal visitation rights. (In re Marriage of Brophy (1981 ), 96 

III.App.3d 1108. 1112. 52 III.Dec. 236. 421 N .E.2d 1308.) In fact, a parent is entitled to visitation unless the visits would 

endanger the child. In reMarriage of Neat (1981 ), 101 III.App.3d 1046, 1048. 57 Ill. Dec. 413. 428 N.E.2d 1093. 

The endangerment standard is an extraordinary finding (In reMarriage ofLombaer(1990), 200 III.App.3d 712. 724, 146 

Ill. Dec. 425.558 N.E.2d 388) that is onerous, stringent, and rigorous. V'.1 .. r.~ .. ¥.9.'.T!9.9~ .. 9..f.P.i.e..~/.P~.~-1),. ... ?.?.~ .. 1.1_1_:AP.P:}.~ .. ~-1 . .9.: 
.~.?..~.: 164 III.Dec. 73, 582 N.E.2d 281; Ashbv. 193 Ill. App.3d at 378. 140 III.Dec. 272. 549 N.E.2d 923; In reMarriage of 

Blanchard (1987). 162 III.App.3d 202. 207. 113 Ill. Dec. 197. 514 N.E.2d 1208.) It is more stringent than the best interests 

standard, which is used to determine custody. In re Marriage of Woppel (1989), 178 III.App.3d 781. 784. 127 Ill. Dec. 

920. 533 N.E.2d 1002. 

The burden is on the parent seeking the restriction to prove by a preponderance of the evidence that the current 

visitation seriously endangers the child's welfare. (Blanchard. 162 III.App.3d at 207. 113 Ill. Dec. 197, 514 N .E.2d 1208; 

Neat, 101 Ill. App.3d at 1048, 57 Ill. Dec. 413. 428 N.E.2d 1 093.) Petitioner did not meet that burden. 

Under the best interests standard in custody cases, the Illinois Supreme Court has explicitly rejected the presumption 

that a parent's cohabitation establishes harm to the child. (In reMarriage of Thompson (1983), 96 111.2d 67. 78. 70 Ill .Dec. 

214. 449 N.E.2d 88; Jarrett v. Jarrett (1979). 78 111.2d 337. 344-45. 36 Ill .Dec. 1. 400 N.E.2d 421 .) In deciding what impact 

a parent cohabiting with another person other than a spouse would have on a child custody proceeding, the supreme 

court in Thompson stated: 

"The Jarrett case does not establish a conclusive presumption that, because, a custodial parent cohabits 

with a member of the opposite sex, the child is harmed. The court in Jarrett indicated that a custody award 

is not arrived at by pressing one lever and mechanically denying custody to one parent; rather all of the 
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circumstances must be considered that affect the best interests of the child." Thompson. 96 111.2d at 78. 70 

III.Dec. 214. 449 N.E.2d 88. 

This approach, which is sexual orientation neutral, is extended to visitation, which involves the more rigorous serious 

endangerment standard. Other jurisdictions have adopted a similar approach. 

In a case very similar to this one, In re the Marriage of Ash ling (1979). 42 Or.App. 4 7. 599 P.2d 475. 476. the Oregon 

appellate court reversed the lower court's restriction on visitation "being limited to such times and places that [the mother] 

does not have with her, in her home, or around the children any lesbians." 

In Ashling, there was testimony that the mother, a lesbian, had had sexual relations in the privacy of her bedroom when 

the children were in the house, but not in their presence. The mother also showed affection to other women in the 

children's presence, although she insisted that it was merely friendly, not passionate or sexual. (Ash ling. 42 Or.App. 4 7. 

599 P.2d at 4 76.) The court concluded that the testimony did not justify the restrictive provision as "long as the mother's 

sexual practices remain discreet-a requirement whatever the sexual preferences of the parties might be." Ash ling, 42 

Or. App. 47.599 P.2d at476. 

Using the endangerment standard, the court in In reMarriage ofCabalguinto (1986). 43 Wn.App. 518. 718 P.2d 7. struck 

641 a visitation restriction, which provided that "visitation is only permitted under circumstances *641 where the father does 

not associate with his homosexual companion to the extent that the companion is a member of the household or the boy 

could get the idea that 2 men are other than casual friends, including not living in the home in any respect or having 

other than a casual relationship." Cabalguinto. 43 Wn.App. 518. 718 P.2d at 7-8. 

In In re Marriage of Birdsall (1988). 197 Cai.App.3d 1024. 243 Cai.Rptr. 287. the California appellate court vacated the 

trial court's visitation restriction, which read: "Petitioner shall not exercise overnight visitation with the minor child of the 

parties*** in the presence of any friend, acquaintance or associate who is known to be homosexual." Birdsall, 197 

Cai.App.3d 1024. 243 Cai.Rptr. at 291. 

In Conkel v. Conkel (1987). 31 Ohio App.3d 169. 509 N.E.2d 983, the appellate court affirmed the homosexual father's 

award of overnight visitation based on the best interests standard. The court took "judicial notice that there is substantial 

consensus among experts that being raised by a homosexual parent does not increase the likelihood that a child will 

become homosexual." Conkel. 31 Ohio App.3d 169. 509 N.E.2d at 986. 

In Bezio v. Patenaude (1980). 381 Mass. 563. 410 N.E.2d 1207. 1215. pursuant to the mother's petition to remove the 

children's guardian and restore custody to herself, the Massachusetts appellate court reversed the lower court finding 

that the mother's lesbian household would create instability that would adversely affect the children's welfare. Not only 

was there no such evidence, but the appeals court relied on expert testimony that there is no correlation between the 

custodial parent's sexual orientation and the child's mental health or ultimate sexual preference. Bezio, 381 Mass. 563. 

410 N.E.2d at 1215-16. 

The appellate court in Stroman v. Williams (1987). 291 S.C. 376. 353 S.E.2d 704. 795. ruled that the mother's lesbianism 

did not mandate a change in custody because there was no evidence that the child was adversely affected by it. The 

father's mere allegations were not sufficient. Stroman. 291 S.C. 376. 353 S.E.2d at 705. 

The post decree judge relied on Gottlieb v. Gottlieb (1985). 108 A.D.2d 120. 488 N.Y.S.2d 180, and DiStefano v. Di 

Stefano (1978). 60 A.D.2d 976. 401 N.Y.S.2d 636. both of which used the best interests standard, not the endangerment 

standard. In Gottlieb, the court held that there was sufficient evidence to restrict visitation of the homosexual father so that 

the child would not be involved in homosexual activities or publicity. (Gottlieb, 108 A.D.2d 120. 488 N.Y.S.2d at 180-81.) 

The court stated that any sexual conduct which takes place in the children's presence has an adverse effect on the 

children. Gottlieb, 108 A.D.2d 120. 488 N .Y.S.2d at 181. 

In DiStefano, which involved a custody dispute, the appellate court found that there was sufficient evidence that the 

mother's failure to keep her lesbian relationship separate from her role as a mother had a detrimental effect on the 

children. (Oi Stefano. 60 A.D.2d 976, 401 N.Y.S.2d at 638.) The court did not state what that evidence was. 
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The DiStefano court also ruled that it was proper to restrict the mother's visitation so that her lesbian lover be excluded 

from contact with the mother and children during visitation periods. (DiStefano, 60 A.D.2d 976, 401 N.Y.S.2d at 638.) 

The reason for the restriction was that the evidence showed that the lover made repeated efforts to alienate the children 

from their father. DiStefano, 60 A.D.2d 976. 401 N.Y.S.2d at 638. 

Both Gottlieb and DiStefano are distinguishable. There is no evidence in this case that any sexual conduct occurred in 

Jimmie's presence or that Ms. McBreen has tried to alienate Jimmie from his father. Most importantly, there is no 

evidence that respondent's lesbian relationship with McBreen has interfered with her role as Jimmie's mother or has had 

a detrimental effect on Jimmie. 

We find that the post decree court's ruling and factual findings are against the manifest weight of the evidence. There is 

no evidence in the record that respondent is a defiant and hostile lesbian or that Jimmie has any confusion about having 

"two mothers." 

Furthermore, there is no evidence that Jimmie has a gender identity problem. Although Dr. Vachula testified that he was 

642 *642 concerned that Jimmie might "not develop a gender role identity and that he might be confused about what it is like 

to be a male," he did not testify that Jimmie has a gender role identity problem. In fact, Dr. Vachula never even spoke 

with Jimmie. 

The finding that respondent slept in the same bed and kissed and hugged Ms. McBreen in Jimmie's presence is 

erroneous because it was based on Jimmie's in camera statements, which were not testimony. There was no finding that 

Jimmie was competent to testify, he was not sworn, and there was no cross examination. Even if it were admissible 

testimony, Jimmie was often confused, incoherent, and could not be understood. 

The only other evidence that respondent and Ms. McBreen had hugged and kissed came from petitioner, who testified 

that Jimmie had told him. The judge struck that testimony because it was inadmissible hearsay. 

Even if the finding had been accurate, however, respondent's behavior would not seriously endanger Jimmie. There was 

no evidence that there was any sexual conduct or other inappropriate conduct in Jimmie's presence. Seeing two 

consenting adults hug and kiss in a friendly manner is not harmful to Jimmie. In fact, Jimmie said that he also hugged 

and kissed both his mother and Ms. McBreen. 

In making his findings, the judge improperly relied on his personal belief that homosexuality creates serious 

endangerment. In his memorandum for the August 10, 1991, order, he included a section entitled "HOMO SEXUALITY," 

which was based on a book that was not introduced into evidence or even mentioned during the proceedings. The judge 

improperly relied on a publication that had not been presented at trial. 

Finally, it is clear that the judge improperly used the best interests standard instead of the serious endangerment 

standard. Although the final order includes a finding of endangerment, throughout the proceedings the judge 

continuously referred to Jimmie's best interests. 

The post decree judge improperly based his decision on respondent's lesbianism. Sexual orientation is not relevant to a 

parent's visitation rights. It is relevant only if it directly harms Jimmie. The evidence established that respondent's sexual 

orientation does not have a detrimental effect on Jimmie. Furthermore, the evidence indicates that Jimmie was not upset 

by the gay and lesbian pride parade. Instead, he greatly enjoyed himself. 

It is also irrelevant that respondent lives with her lesbian lover. What is relevant is whether Jimmie is adversely affected 

by that cohabitation. We find that he is not. Not only is there no evidence that Jimmie was upset with respondent's 

relationship with Ms. McBreen, but the evidence established that Jimmie has a warm and loving relationship with his 

mother as well as a close relationship with Ms. McBreen. Jimmie made it clear in his discussion with the judge that he 

loves his mother and Ms. McBreen. 

We are disturbed by the judge's numerous homophobic comments. His personal beliefs improperly clouded his 

judgment. Consequently, for the last four years, a little boy has been deprived of unrestricted visits with his mother. 



Next, respondent asserts that the post decree court abused its discretion in denying her two motions for change of 

venue. Petitioner argues that respondent has waived the change of venue argument because they were not included in 

the notice of appeal. 

The issue is not waived. Generally, the notice of appeal is liberally construed. (Jewel Companies v. Serfecz. (1991 l. 220 

III.App.3d 543. 54 7. 163 Ill. Dec. 235. 581 N.E.2d 186.) An appeal from a judgment that is not specified in the notice of 

appeal is not waived if "it is a step in the procedural progression leading to the judgment specified in the notice of 

appeal." (Jewel Companies. 220 III.App.3d at 547-48. 163 III.Dec. 235, 581 N.E.2d 186.) Furthermore, an appeal from a 

subsequent final judgment will draw into question all orders that were final interlocutory rulings that were not appealable 

643 when entered. (Burte/1 v. First Charter Service Com. (1979). 76 111.2d 427. 31 Ill. Dec. *643 178. 394 N.E.2d 380; First 

National Bank v. St. Charles National Bank (1987). 152 Ill. App.3d 923. 930. 105 Ill. Dec. 739. 504 N.E.2d 1257.) Since 

venue orders are nonfinal, nonappealable orders (Mexica/i Club. Inc. v. Illinois Liquor Control Comm'n (1976). 37 Ill. 

App.3d 797.799.347 N.E.2d 190) and are a step in the procedural process, the change ofvenue issue is not waived. 

As to the merits of the February 5, 1991, motion for a change of venue, respondent contends that the court abused its 

discretion because she alleged actual prejudice. The motion focused on the judge's many biased statements about gays 

and lesbians and on his hostility to respondent, respondent's attorney, and witnesses who had testified favorably to her 

position. 

We agree that the record is replete with homophobic statements that indicate that the judge was prejudiced against 

respondent and acted according to that prejudice. Thus, the judge's denial of the change of venue was an abuse of 

discretion. Because the change of venue should have been allowed, any future post decree issues are to be resolved 

before a different judge. 

We decline to address the other issues raised by respondent on appeal because our decisions are dispositive. Based 

on the foregoing, we reverse the post decree court's August 20, 1991, and October 30, 1991, orders and reinstate the 

trial court's orders of May 20, 1988. Further, we reverse the post decree court's denial of respondent's February 5, 1991, 

motion for a change of venue. 

REVERSED. 

RIZZI and GREIMAN, JJ., concur. 
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OPINION 

Justice JORGENSEN delivered the judgment of the court, with opinion. 

~ 1 Respondent, Christine C., challenges the trial court's visitation order providing for supervised visitation between 

Christine and her son, K.E.B., only if she and petitioner, Thomas E.B., agreed on the time and place of the visitation. 

Christine argues that the court's order effectively granted her no visitation. We reverse and remand. 

1J 2 I. BACKGROUND 

1J 3 A. Earlier Proceedings 

~ 4 Christine and Thomas met in April 2009, and K.E.B., their son, was born on May 7, 2010. Thomas petitioned to 

establish parentage, custody, and child support under the Illinois Parentage Act of 1984 (Parentage Act) (750 ILCS 45/1 

et seq. (West 201 0)). In a subsequent amended petition, he sought sole custody of K.E.B., alleging that Christine's 

parenting ability was severely compromised by her chronic alcoholism and erratic behavior. The trial court appointed 

Susan Lonergan as the guardian ad litem (GAL). 

~ 5 At trial, Christine testified that, in 2007, she was arrested and charged with driving under the influence (DUI), and her 

driver's license was revoked for three years. After counseling and community service, she regained her license on 

December 8, 2011. Christine stated that she was in a relationship with Thomas from 2009 to 2011 and that they had 

been engaged to be married. Addressing her use of alcohol, Christine testified that she drank to excess in May 2011. 

Further, a June 2011 incident resulted in an indicated finding against her by the Department of Children and Family 

Services. She underwent alcohol and substance abuse counseling. A safety plan required that neither Christine nor 

Thomas have unsupervised contact with K.E.B. Christine moved out ofThomas's home in July 2011. A May 2012 urine 

test of Christine was positive for alcohol and a subsequent hair follicle test was positive for cocaine. 

~ 6 Thomas testified that, in August 2011, he was declared K.E.B.'s father and a child support obligation was imposed. 

He had never observed anything in his son's behavior that reflected that Christine was not a good mother to K.E.B., and 

he stipulated that, when she was sober, Christine was a competent parent. However, Thomas related several incidents 

during which Christine appeared intoxicated. He also addressed his own substance abuse issues. In 2007, Thomas had 

1261 a problem with cocaine and checked himself into a *1261 rehabilitation program. He testified that he had not taken 

cocaine since that time. He also related that he was charged with DUI that year, but had not been charged since that 

time. 

~ 7 The GAL initially recommended that Christine be K.E.B.'s primary residential parent, with very liberal visitation 



granted to Thomas. She recommended that Christine submit to random alcohol and drug testing for 12 months. The GAL 

also noted that Christine had been K.E.B.'s primary caretaker. However, the GAL changed her recommendation after an 

October 2012 incident where Christine was videotaped at a bar and later arrested for DUI. Although the tape did not 

depict a glass of alcohol in front of Christine and she did not sound intoxicated, the arresting officer had testified that 

Christine failed three field sobriety tests administered after she had left the bar. The GAL testified that she changed her 

recommendation because she had "questions regarding Christine's decision making with respect to her consumption of 

alcohol." 

1]8 On January 24, 2013, the trial court awarded the parties joint custody, with Thomas receiving residential custody. It 

found that Christine had been K.E.B.'s primary caregiver since the couple separated. Both parties, according to the court, 

were active in their son's life and had shared parenting time. The court also found that both parties had a history of 

substance abuse, "which the father had done a better job of addressing and moving on from at this point." It noted that 

Christine had DUI cases in 2006 and 2007 and the pending DUI case from October 2012. The court also found that the 

GAL's most recent recommendation was "based upon the mother's poor judgment on her use of alcohol." It ordered 

Christine to refrain from using illegal drugs or alcohol and set forth visitation guidelines for Christine generally, every 

other weekend, without overnights, and two weekday evenings, but also overnight visitation up to three times per year, if 

a maternal grandparent was present and seen by Thomas when he dropped off K.E.B. The court also ordered that 

Thomas or a member of his family pick up and drop off K.E.B. at Christine's residence for visitation. It also directed 

Christine to secure, at her own expense, an alcohol evaluation report from an approved agency and to enroll in any 

recommended alcohol treatment program. 

1]9 Christine appealed, and this court affirmed the trial court's custody award but reversed and remanded on the 

visitation findings. In re Parentage of K.E.B., 2013 IL App (2d) 130427-U, 1]169, 2013 WL 5234436. We concluded that 

the trial court applied the best-interests standard when it should have applied the serious-endangerment standard and 

that it "failed to specifically find that Christine's condition and behavior posed a danger to K.E.B." /d. Specifically, the trial 

court had not made the requisite findings that restricted visitation (i.e., no overnight visitation as a general rule and, when 

allowed, only with supervision) was necessary to prevent seriously endangering K.E.B.'s physical, mental, moral, or 

emotional health. /d. We remanded for the court to apply the proper standard in determining Christine's visitation rights. 

/d. 

1J1 0 B. Current Appeal 

1]11 On October 30, 2013, Thomas filed a petition for a rule to show cause, alleging that Christine appeared to be 

intoxicated when he arrived to pick up K.E.B. on August 13, 2013. Christine and her boyfriend had an altercation and 

she had broken a glass picture frame. Thomas called the police, who determined that Christine was intoxicated. He 

1262 further alleged that, six months earlier, he had smelled the odor of alcohol on Christine's breath when *1262 he picked 

up K.E.B., and the child's diaper had not been changed during the visitation. 

1]12 On November 15, 2013, the remanded case came before the trial court for a pretrial conference. The court directed 

Thomas's counsel to prepare proposed findings and to submit them to Christine's counsel, who was to respond by 

November 22, 2013, the same day set for a hearing on Thomas's petition. However, Christine's counsel moved to 

withdraw. 

1]13 On November 22, 2013, Thomas's counsel presented proposed findings and the hearing commenced, along with a 

parentage case involving Dennis Schultz, with whom Christine had two children. 

1]14 A bystander's report reflects that Officer Green of the Elgin police department testified on Schultz's behalf that, on 

August 13, 2013, Green responded to a call from Christine's residence. When he arrived, he observed Christine and her 

boyfriend, Josh Rydin. They both appeared agitated and "to have been drinking." (A supplemental bystander's report by 

Thomas's counsel states that Green testified that Christine was highly intoxicated and that the couple had a verbal 

altercation that day.ill) Christine showed Green text messages from Rydin in which he stated that he was going to kill 



himself. Green took Rydin to the hospital for evaluation. Green stated that there were no children present during this 

incident and that he did not charge Christine with any offense. 

1!15 Officer Schuttrow of the Elgin police department testified that, on August 31, 2013, he responded to a call from 

Rydin at Christine's residence, alleging domestic battery. When he arrived, he observed Rydin and Christine arguing 

outside the residence. Schuttrow separated them. Rydin, whose shirt was torn, told Schuttrow that he and Christine had 

been out to dinner and had consumed a few drinks. When they returned to the house, Christine attacked him. He did not 

explain to Schuttrow why they argued. Christine told Schuttrow that, while she was trying to call her parents, Rydin 

grabbed her phone and pushed her to the floor when she tried to retrieve it. She had various cuts, scratches, bruises, 

and abrasions on her forearm, bicep, knees, shoulder blade, and neck. She also had a bruise and swelling above her 

right eye. Schuttrow further testified that Christine related that she was defending herself against Rydin, whereas Rydin 

stated that he did not know how Christine sustained her injuries. Both Christine and Rydin had been drinking and were 

agitated. (In the supplemental bystander's report, Thomas's counsel states that Schuttrow testified that Christine was 

highly intoxicated and that she told him that she had set up the evening of drinks with Rydin.) No children were present, 

and Schuttrow did not charge Christine with any offense. 

1!16 Elgin police officer Cox testified that he was called to Christine's residence on August 31, 2013, by Rydin, who 

asserted that Christine had slashed his tires. Christine denied this, but stated that vandalism had occurred in the 

neighborhood. Cox observed no children at the residence, and he did not charge either Christine or Rydin with any 

offense. The case was closed. 

1!17 Thomas testified that he smelled the odor of alcohol on Christine about 25 to 30 times when he picked up K.E.B. 

1263 from *1263 her home. However, he did not report this to the police or to the GAL (though he also testified that he had 

called the police "several times" when he believed that Christine was drinking). (The supplemental bystander's report 

reflects that Thomas testified to a specific incident in which Christine was intoxicated when he picked up K.E.B. following 

a four-hour visit and the child was wearing the same diaper that he had been when Thomas dropped him off; the diaper 

was full of urine and feces.) 

1!18 Christine called no witnesses. The bystander's report reflects that, at the end of the testimony, the trial court stated 

that it was terminating Christine's visitation and thereafter Christine "ran out of the courtroom and collapsed." Christine's 

counsel ran after her and took her to the hospital; counsel did not review the court's order before it was entered that day. 

(The supplemental bystander's report reflects that the trial court told Christine that she had to choose between alcohol 

and the children and that she had to initiate alcohol treatment at the Ecker Center.) An affidavit filed with the bystander's 

report, signed by Saundra C. (Christine's mother), states that she was present at the hearing and that, after the court 

reporter exited the courtroom, the trial court stated to Christine: "Ms. [C.] this is all on you. If you take another drink I will 

terminate your parental rights." 

~ 19 Also on the date of the hearing, the trial court issued its written findings. It determined that Christine's use of alcohol 

placed K.E.B. in danger. The court suspended Christine's unsupervised visitation with K.E.B., but allowed daytime 

visitation one day per week with advance notice to Thomas and Christine's parents' presence at all times. The court 

forbade Christine from driving without a fully operational breath alcohol ignition interlock (BAllO) device in her vehicle. 

The court also found that Christine had violated its January 24, 2013, order forbidding her from consuming alcohol. (The 

supplemental bystander's report reflects that the court specifically stated that this violation warranted the suspension of 

unsupervised visitation.) It reserved ruling on a finding of contempt. The court ordered Christine to present on the next 

court date a new alcohol evaluation and treatment plan and evidence that she had a functioning BAllO device in her car. 

The court also ordered Christine to present written evidence that the BAllO device fees had been paid and that the 

device had been recalibrated every month. The case was set for status on January 17, 2014. 

~ 20 The trial court also entered Thomas's proposed findings (750 ILCS 5/607 (West 2012)). Therein, the court found that 

Christine was intoxicated on August 13, and 31, 2013, and at other times "when she was under the court's January 24, 

2013[,] order not to consume alcohol." The court also found that those incidents showed that Christine did not handle 

stress well, turned to alcohol in stressful situations, and could not control her consumption of alcohol. Thus, K.E.B.'s 



physical, mental, and moral health was endangered and the visitation restrictions were necessary to mitigate the danger. 

~ 21 At the January 17, 2014, status hearing, Christine's counsel informed the court that a BAllO device had been 

installed on Christine's car on January 14, 2014. Also, on November 27, 2013, Christine had entered "detox" at Central 

DuPage Hospital. Counsel also informed the court that in December Christine had voluntarily checked herself into the 

"SHARE" residential treatment program for 30 days and that she was continuing treatment with an intensive outpatient 

1264 program with SHARE. She was also attending *1264 the Ecker Center for psychiatric counseling. 

~ 22 Christine testified that she had been using alcohol as a means of stress management during a very stressful year 

and that she did not wish to live her life that way anymore. She described the SHARE inrfatient program, where she 

recognized that she was an alcoholic. She participated in every activity offered, from 6:45a.m. to 6:30p.m., and learned 

coping and stress management mechanisms. Christine stated that she had completed the program and was receiving 

intensive outpatient treatment three evenings per week, as well as attending Alcoholics Anonymous meetings two 

evenings per week (which would increase to four or five times per week after she completed the six-week outpatient 

program). Christine further testified that she had been sober for 48 days, was submitting to random drug and alcohol 

testing, was taking prescription medication for stress, anxiety, and depression, and was seeing a psychiatrist at the Ecker 

Center, who monitored her medications. When she completes her outpatient program, she will start seeing a therapist. 

Christine also stated that she was working as a waitress (in a restaurant that does not serve alcohol) 27 hours per week, 

and she submitted documentation concerning the BAllO device in her car and her participation in the SHARE program. 

~ 23 While she was in inpatient treatment, Christine saw K.E.B. only one time, at Christmas. Although the inpatient 

program provided for the participants to have regular visits with their children, Thomas had initially refused her request 

for a Christmas visit. Christine's father then contacted Thomas's father, and the visit took place. Christine also testified 

that she saw K.E.B. twice before the status hearing. She stated that her parents live in North Carolina and that her father 

works full time as an assistant district attorney. She is no longer seeing Rydin. Christine further testified that, on 

November 22, 2013, she had consumed alcohol the prior evening. She has abused illegal drugs in the past. 

~ 24 At the conclusion of Christine's testimony, her counsel requested that the court restore the previous visitation 

schedule (i.e., two evenings per week and every other weekend, without overnights). Counsel also reminded the court 

that she did not have the opportunity to review the November 22, 2013, order before it was entered, because she was 

attending to Christine's medical needs after she had collapsed. Counsel argued that the requirement that both of 

Christine's parents be present effectively meant that she could never have visitation. The court encouraged the parties' 

attorneys to discuss visitation details, but provided little specific guidance. 

~ 25 After a recess, the attorneys notified the court that they had agreed that visitation could be supervised by Patty 

Bowker (Thomas's mother), Denise Thulin (relationship unspecified), or Saundra C. 

~ 26 The trial court then granted Christine visitation with K.E.B. "a minimum of 2 nonconsecutive Saturdays per month at 

a time and place agreed by the parties" (emphasis added) and supervised by Patty Bowker, Saundra C., or Denise 

Thulin. The court ordered Christine to complete the therapy and treatment she had offered in her testimony. It also 

ordered that visitation was contingent on successful drug and alcohol testing as part of aftercare with the SHARE 

program. It ordered Christine to submit to the GAL the printout from her BAllO device within 24 hours of the results 

1265 becoming available and that the GAL report to counsel and the court any positive alcohol tests. (It *1265 reserved the 

drug testing issue.) Finally, Christine's counsel was granted leave to withdraw and Christine was granted 21 days to 

obtain new counsel. Christine appeals. 

1f 27 II. ANALYSIS 

~ 28 Initially, we note that Thomas has not filed an appellee's brief. However, because the record is simple and the 

issues can be decided without an appellee's brief, we will decide the merits of this case. See First Capitol Mortgage 

Com. v. Talandis Construction Com .. 63 111.2d 128, 133, 345 N.E.2d 493 (1976). 

11111111 ____ _ 



,-r 29 Turning to the merits, Christine argues that the trial court abused its discretion in granting her supervised visitation 

only if she and Thomas agreed on the time and place of the visitation. She contends that, by giving Thomas ultimate 

control over all of her visitation, the court effectively gave her no visitation at all. For the following reasons, we agree. 

,-r 30 This action was initiated under the Parentage Act. Pursuant to section 14 of that statute, visitation issues are 

resolved in accordance with factors set forth in the Illinois Marriage and Dissolution of Marriage Act (Marriage Act) (750 

ILCS 5/101 et seq. (West 2012)). 750 ILCS 45/14(a)(1) (West 2012). 

,-r 31 "Sound public policy encourages the maintenance of the parent-child relationship, and only in extreme 

circumstances may courts deprive a parent of visitation." In reMarriage of Campbell, 261 III.App.3d 483,492. 199 III.Dec. 

1. 633 N.E.2d 797 (1993). "A parent is entitled to reasonable visitation rights unless the custodial parent proves, by a 

preponderance of the evidence, that without a restriction of visitation, the child's physical, mental, moral[,] or emotional 

health will be seriously endangered." /d.; see 750 ILCS 5/607(a) (West 2012) ("[a] parent not granted custody of the child 

is entitled to reasonable visitation rights unless the court finds, after a hearing, that visitation would endanger seriously 

the child's physical, mental, moral[,] or emotional health."). "Visitation orders will not be disturbed on appeal absent an 

abuse of discretion." In reMarriage of Ross, 355 III.App.3d 1162. 1167. 291 III.Dec. 858, 824 N.E.2d 1108 (2005). An 

abuse of discretion occurs where no reasonable person would take the view adopted by the trial court. In re Marriage of 

Nelson. 297 III.App.3d 651. 658. 232 III.Dec. 654, 698 N.E.2d 1084 (1998). 

,-r 32 Section 607(c) of the Marriage Act provides: 

"The court may modify an order granting or denying visitation rights of a parent whenever modification 

would serve the best interests of the child; but the court shall not restrict a parent's visitation rights unless 

it finds that the visitation would endanger seriously the child's physical, mental, moral[,] or emotional 

health." 750 ILCS 5/607(c) (West 2012). 

,-r 33 A visitation restriction, thus, must meet the serious-endangerment standard, which is more onerous than the best

interests standard (which governs the modification of visitation (In re Marriage of Anderson. 130 III.App.3d 684. 687, 85 

II !.Dec. 951. 4 7 4 N .E.2d 911 (1985))). Examples of restrictions include a termination of visitation, a prohibition on 

overnight visitation, or a requirement of supervised visitation. In reMarriage of Ross. 355 III.App.3d 1162. 1167, 291 Ill. 

Dec. 858. 824 N .E.2d 1108 (2005). "[l]t is not the result- the actual change in visitation- that distinguishes a restriction 

from a modification; it is the purpose for the change." In reMarriage ofChehaiber, 394 III.App.3d 690, 697, 334 Ill. Dec. 

408,917 N.E.2d 5 (2009). 

1266 *1266 ,-r 34 Christine contends that, although alcohol abuse is a legitimate basis for restricting a noncustodial parent's 

visitation by requiring the presence of a supervisor, her use of alcohol was never argued to warrant the complete 

suspension of visitation. She notes that the November 22, 2013, order allowed her supervised visitation if both her 

parents were present. Further, at the January 17, 2014, hearing, her counsel did not object to supervised visitation, but 

the order gave Thomas sole control over her visitation. Thus, even if a supervisor were present, Thomas could prevent 

visitation simply by not agreeing to the time or place. Christine contends that the order placed no limits on Thomas's 

control (although he had initially denied her Christmas visitation) and therefore was an abuse of discretion, especially in 

light of the fact that she had done everything the court had required of her since the November 22,2013, hearing. 

,-r 35 Christine also notes that the trial court misspoke when it noted that she had been in the SHARE program on prior 

occasions. She asserts that, before this case, she had never been in the program. She further notes that the BAllO 

device ensures that she will not drive while intoxicated and that having supervised but no overnight visitation will protect 

K.E.B. from any harm by ensuring that others are present to monitor her behavior. A regular daytime visitation schedule, 

Christine urges, even with a supervisor, will protect the mother-child relationship, which is a valuable goal of the State. 

,-r 36 We conclude that the trial court abused its discretion in requiring that the parties agree to the time and place of 

visitation, and we reverse that portion of the court's order. In In re Marriage of La Tour. 241 III.App.3d 500, 503-05. 181 

III.Dec. 865,608 N.E.2d 1339 (1993). the reviewing court held that a visitation order requiring that summer visitation and 

regular weekend visitation occur at a time agreed to by the parties constituted a restriction and was erroneous where the 



trial court failed to make a serious-endangerment finding. As relevant here, the court determined that the requirement 

that the parties agree to the timing of visitation "operate[d] to grant the ultimate determination of whether [the father] may 

exercise his visitation rights to [the mother]." /d. at 504, 181 Ill. Dec. 865, 608 N.E.2d 1339. Based upon the parties' history 

of discord and inability to agree, the court concluded that the trial court erred in denying the father's request for a 

structured visitation schedule. /d. at 505, 181 III.Dec. 865,608 N.E.2d 1339. "[T]here must be a scheduled visitation 

which will occur when [the parties] fail to agree." /d. The court reversed the aspect of the trial court's order denying the 

father's request for a structured visitation schedule and remanded the cause for a determination of such, unless the 

parties agreed otherwise. /d. 

,-r 37 Likewise, the evidence here reflects that Christine and Thomas have a tumultuous history and further shows that, as 

illustrated by the Christmas visitation incident, there is little likelihood of any agreement on the time and place of 

visitation. Furthermore, the parties agreed below that Christine be granted supervised visitation. Requiring the parties to 

agree to time and place effectively eliminated the provision of supervised visitation, by giving Thomas control of 

Christine's access to K.E.B. We acknowledge that the order specifies that Christine receive a minimum of two 

nonconsecutive Saturday visits per month at a time and place agreed upon by the parties. However, given the parties' 

tumultuous history, the order is not sufficient to ensure that Christine will receive visitation when she and Thomas fail to 

1267 agree on the time and place. /d. *1267 Therefore, the portion of the order requiring that Christine's visitation be "at a time 

and place agreed by the parties" is reversed and the cause is remanded for the trial court to set a specific schedule, 

unless the parties agree otherwise. 

1J 38 Ill. CONCLUSION 

,-r 39 For the reasons stated, the judgment of the circuit court of Kane County is reversed and the cause is remanded for 

further proceedings consistent with this opinion. 

,-r 40 Reversed and remanded with directions. 

Justices HUTCHINSON and ZEN OFF concurred in the judgment and opinion. 

ill Both Christine and Thomas stipulated to the inclusion in the appellate record of both the initial and supplemental bystander's reports. 
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Reversed and remanded. 

JUSTICE RIZZI delivered the opinion of the court: 

This matter is before the court as an interlocutory appeal from orders entered directing the deposition of a psychiatrist, 

the tendering of hospital records, exclusive possession of the marital residence, supervised visitation and temporary 

custody of the children. On appeal, petitioner-appellant, Kimberly Ann Lombaer (Kimberly), argues that the trial court 

erred (1) in ordering the discovery deposition of her psychiatrist and the turnover of hospital records; (2) in awarding 

temporary custody of the minor children to the respondent-appellee, Forest Lombaer, Jr. (Forest); (3) in ordering 

supervised visitation; and (4) in awarding exclusive possession of the marital residence to respondent. We reverse and 

remand. 

The parties married in 1978. Their two children were born in 1983 and 1987, respectively. Kimberly became a full-time 

homemaker after the birth of their second child. 

In January of 1989, Forest, a practicing attorney for 11 years, was notified by his law firm that his position would be 

terminated at the end of the year. Forest did not tell Kimberly of his termination until August of 1989. The parties 

discussed dissolving their marriage during the summer of 1989. 

According to Kimberly, on July 31, 1989, Forest struck and beat her. Forest denied these allegations and averred that he 

had to "physically restrain her to prevent her from harming herself by avoiding [prescribed] treatment." On August 1, 

1989, Forest called the police and had Kimberly taken to Northwestern Memorial Hospital, where she remained until 

August 9, 1989. 

On August 25, 1989, Forest again summoned the police and Kimberly was taken to Illinois Masonic Medical Center. 

Kimberly was hospitalized from August 25 until October 23, 1989. While hospitalized, Kimberly spoke to the children 

everyday. She talked to the older child about her homework, school projects and her brother. Approximately once a 

week, Forest brought the children to visit Kimberly. 

Kimberly learned that Forest had transferred over $45,000 from their joint banking account to an account in his name. 

She responded by transferring approximately $15,000 to an account in her name. In her petition for dissolution of 

717 marriage which she filed while hospitalized, *717 Kimberly alleged that Forest subjected her to extreme cruelty, 

including striking and beating her and threatening to have her confined to a mental hospital. Kimberly requested custody 

of the children, restoration to and exclusive possession of the marital residence, support, an injunction restraining Forest 

from abusing her and interfering with her personal liberty and an order directing the redeposit of all funds into joint 

accounts. 



On September 26, 1989, on a pass from the hospital and in anticipation of her immediate release, Kimberly presented 

an emergency motion for temporary child support, custody and exclusive possession of the marital apartment. The court 

set her motion for hearing on September 29, 1989, and granted Forest until September 28, 1989, to respond. 

September 28, 1989, Forest filed an answer to the petition for dissolution of marriage and a counterpetition for 

dissolution in which he alleged that he had been forced to call for police assistance to get Kimberly to the hospital to 

prevent her from harming herself by avoiding treatment, that she had several episodes of mental illness, needed 

psychiatric care, was unable to care for the children and should not be allowed exclusive possession of the residence. 

Forest also served notice that on the next day, he would be presenting a petition for order of protection and for change of 

venue. 

On September 29, 1989, the trial court, instead of hearing Kimberly's motion for temporary relief, granted Forest's motion 

for a change of venue and the matter was reassigned to another judge. The new judge set Kimberly's emergency 

petition for temporary relief, as well as Forest's petition, for hearing on October 26, 1989. 

On October 10, 1989, Forest filed the petition for an order of protection, motions pursuant to Supreme Court Rule 215(d) 

(1 07 111.2d R. 215(d)) for a psychiatric examination of Kimberly, and for the issuance of subpoenas for the discovery 

depositions of psychiatrists Dr. Carl Jackson and Dr. Harry Whiteley. 

On October 23, 1989, after her release from Illinois Masonic Medical Center, Kimberly arrived at the marital residence, 

accompanied by two police officers, and attempted to enter her home. Forest refused to allow her to enter, stating that it 

was not in the children's best interest to be disrupted by her arrival at 10:30 p.m. because a "scene" might take place or 

the children might be damaged. Kimberly tried to return to Illinois Masonic Hospital, but since there were no beds 

available, she went to Charter Barclay Hospital, where she stayed for two days prior to the October 26, 1989, hearing. 

718 On October 24, 1989, notwithstanding the scheduled October 26, *718 1989, hearing, Forest filed an emergency motion 

seeking to restrain Kimberly from communicating with their daughter's school, taking custody of the children and 

returning to the marital home. Within the motion it is stated that Kimberly's counsel would not return from vacation until 

October 25, 1989, and that Forest's attorney gave telephonic notice of the motion to the office secretary. The motion 

states that "[t]here is a need for ex parte relief for the protection of the children and the stability and preservation of the 

status quo until the next court hearing." 

Forest and his attorney presented the motion ex parte. Forest's counsel advised the court that Kimberly's counsel was on 

vacation; that the previous evening after her release from the hospital she returned home at 10:30 p.m., and had 

"constantly" called the school. They sought exclusive possession and temporary custody for two days. The testimony 

elicited during this October 24, 1989, hearing was as follows: 

"THE COURT: You want exclusive possession? Does your wife have some facility? Does she have a 

place to live? 

THE WITNESS [Forest]: I attempted to talk to her. 

THE COURT: Does she have any relatives or friends? 

THE WITNESS [Forest]: She has a couple of friends. That may be who she stayed with. 

THE COURT: She stayed with one? 

MR. LOMBAER [Forest]: Yes." 

The court granted the emergency motion ex parte allowing Forest exclusive possession of the residence, temporary 

custody of the children and an injunction forbidding Kimberly from harassing, entering or calling the school. 

During the October 26, 1989, hearing, Kimberly informed the court that she had no place to go and that a women's 

shelter had advised her on the night of October 23, 1989, to have the police escort her home. Forest's counsel argued 



.---------------------------------------------------------------

that Kimberly's mental condition was at issue because she had been confined to psychiatric hospitals for 2 1/2 months; 

that the hospitalization was evidence that Kimberly would harm the children; and that he had a right to examine her 

treating physician because she had waived any privilege. 

During the October 26, 1989, hearing, when asked by the court, "Have you exerted a privilege as to confidentiality 

between you and your doctor?" the following exchange occurred: 

"THE WITNESS: I don't understand that question. 

THE COURT: Well, the question is did you tell the doctor not to discuss your condition with your husband? 

719 *719 THE WITNESS: Yes, I did. 

THE COURT: That is all the question is. 

[COUNSEL FOR RESPONDENT]: What medication are you on? 

A. None. 

Q.None? 

A. None. 

Q. Was any medication prescribed to you while you were in the hospital? 

A. Yes, sir. 

Q. What medication was prescribed to you while you were in the hospital? 

A. This is sort of private. 

[COUNSEL FOR PETITIONER]: Just a moment. That is going to open the door on the question of waiving 

the privilege. I would have to object to that. 

[COUNSEL FOR RESPONDENT]: There is no privilege on that kind of a question. This is not a 

confidential statement. 

[COUNSEL FOR PETITIONER]: The doctor had to prescribe something and that opens the door to the 

basis for his prescription. 

THE COURT: I don't believe so. The objection is overruled. If she knows what medication she got, she 

should answer the question." 

Thereafter, in response to the court's request for evidence that the mother's presence in the residence would harm the 

children, counsel stated that Kimberly had engaged in bizarre behavior, such as being awake all night, walking and 

waking the children. The court noted that even if Kimberly's conduct was unusual, it would not necessarily be harmful to 

the children and therefore the only condition under which he would exclude her from the residence would be for one 

week in order for her to participate in an independent medical examination. 

Forest's counsel further argued for temporary custody, supervised visitation, and exclusive possession of the residence. 

In support thereof, Forest stated that Kimberly was restless, losing weight, irritable, nervous and short-tempered with the 

children. Forest stated that Kimberly did not properly supervise the children. He stated that their son, who was an 

extremely active toddler, had the "run of the apartment" with the result that it was messy when he arrived home in the 

evening. 

When further describing her bizarre behavior, Forest related that Kimberly looked out of binoculars at other high-rise 

720 buildings, ate *720 baby food, and after a "stop-smoking" class, felt someone had drugged her water. Forest 



acknowledged, however, that throughout most of their lives, Kimberly had been a good mother to the children, bathing, 

cooking and managing their activities and schooling. 

Forest's counsel argued that Kimberly's refusal to take prescribed medications caused problems and requested the court 

to order Dr. Jackson's deposition, stating that because he was no longer Kimberly's treating psychiatrist, deposing him 

would not interfere with the patient-physician privilege. The court agreed and ordered Dr. Jackson's deposition. 

The court ordered that "until further order of court the status quo shall remain" and granted Forest temporary custody of 

the children and ordered supervised visitation based upon Kimberly's failure to take the prescribed medication. The 

court stated: "And I have observed Kimberly, but I am not a doctor. She seems to me to be able to care for her children 

and she doesn't seem to be under any problem at this time. If a doctor recommends that a patient take medication upon 

release from a mental ward, there is a good reason for it. And the fact that there is no problem today doesn't mean that 

there won't be a problem later." Given Forest's promise to provide housing, the court entered an order continuing his 

exclusive possession of the residence. 

• 1 This court stayed enforcement of the trial court's orders pending the resolution of this interlocutory appeal. In Illinois, 

the confidentiality of patient-physician communications, and the medical records relating to the resulting treatment, are 

protected by the Mental Health and Developmental Disabilities Confidentiality Act (Ill. Rev. Stat. 1989, ch. 91 1/2, par. 

81 0) and the physician-patient privilege (Ill. Rev. Stat. 1989, ch. 110, par. 8-802). Information contained in such 

communications or records may be ordered under the specific exceptions listed in the statutes or after a conscious 

waiver of the privilege by the patient. Gottemoller v. Gottemoller (1976). 37 Ill. App.3d 689. 695. 346 N.E.2d 393. 397. 

• 2 "No physician or surgeon shall be permitted to disclose any information he or she may have acquired in attending 

any patient in a professional character, necessary to enable him or her professionally to serve such patient, except*** 

in all actions brought by or against the patient*** wherein the patient's physical or mental condition is an issue." (Ill. 

Rev. Stat. 1989, ch. 110, par. 8-802.) In the event of a conflict between this section and the Mental Health and 

Developmental Disabilities Confidentiality Act, the Mental Health and Developmental Disabilities Confidentiality Act 

721 shall control. Ill. Rev. Stat. *721 1989, ch. 110, par. 8-802. 

• 3 The Mental Health and Developmental Disabilities Confidentiality Act provides that all records and communications 

shall be confidential and shall not be disclosed except as provided in the Act. (Ill. Rev. Stat. 1989, ch. 91 1/2, par. 

803(a).) The records and communications may be disclosed only with the written consent of the recipient. Ill. Rev. Stat. 

1989, ch. 911/2, par. 805(a)(3). 

• 4 In any civil, criminal, administrative or legislative proceeding, or in any proceeding preliminary thereto, a recipient, 

and a therapist on behalf and in the interest of a recipient, has the privilege to refuse to disclose and to prevent the 

disclosure of the recipient's record or communications, except where the recipient introduces his or her mental condition 

or services received for such condition as an element of his or her claim or defense, and the court finds, after in camera 

examination of testimony or other evidence, that it is relevant, probative, not unduly prejudicial or inflammatory, and 

otherwise clearly admissible; that other satisfactory evidence is demonstrably unsatisfactory as evidence of the facts 

sought to be established by the evidence; and that disclosure is more important to the interests of substantial justice than 

protection from injury to the therapist-recipient relationship or to the recipient or other whom disclosure is likely to harm. 

Ill. Rev. Stat.1989, ch. 911/2, par. 810(a)(1). 

• 5 In any action brought or defended under the Illinois Marriage and Dissolution of Marriage Act (Ill. Rev. Stat. 1989, ch. 

40, par. 101 et seq.), however, mental condition shall not be deemed to be introduced merely by making such claim and 

shall be deemed to be introduced only if the recipient or witness on his behalf first testifies concerning the record or 

communication. (Ill. Rev. Stat. 1989, ch. 91 1/2, par. 81 O(a)(1 ).) Any order to disclose or to not disclose shall be 

considered a final order for purposes of appeal and shall be subject to interlocutory appeal. Ill. Rev. Stat. 1987, ch. 91 

1/2, par. 810(b). 

• 6 Forest argues that this appeal was improperly filed pursuant to Supreme Court Rule 307(a)(1 ). (1 07 111.2d R. 307(a) 

(1 ).) We disagree and find that we have jurisdiction to review the orders directing the doctor's deposition and the 

111111111-



production of the medical records, which, in effect, enjoin Kimberly and her physician from asserting their privilege. In 

addition, we will review the orders enjoining Kimberly from entering and residing in the marital home, and having 

custody of and unsupervised visitation with her children. 

• 7 Most importantly, Kimberly did not first testify concerning the privileged communications or records. She did not 

722 introduce her mental condition into the proceedings. Rather, Kimberly and her counsel '722 tried to assert her right to 

confidentiality and her physician-patient privilege. Therefore, we reverse the order directing the deposition of Kimberly's 

psychiatrist, Dr. Carl Jackson, and the disclosure or production of the hospital records relative to her psychiatric 

treatment. We are not persuaded by the argument that since the physician-patient relationship had been terminated, the 

privilege no longer exists. 

• 8 The statutory privilege is a legislative balancing between relationships which society thinks should be fostered 

through the shield of confidentiality and the interests served by disclosure of the information in court. The legislature has 

determined that, except for limited purposes, there is more value to encouraging and sustaining this kind of relationship. 

(In re Westland (1977). 48 Ill. App.3d 172. 176-77. 362 N.E.2d 1153, 1156.) The beneficent purposes of psychiatry can 

only be fully realized when the patient knows that what is revealed in the evaluation conferences or communications are 

free from judicial scrutiny unless the patient affirmatively places her mental condition into issue. (Tvlitzki v. Triple X 

Service. Inc. (1970), 126 Ill. App.2d 144, 149. 261 N.E.2d 533, 536.) This patient-physician privilege should not be 

eroded by judicial construction. (Tylitzki, 126 Ill. App.3d at 150.) We are mindful of the welfare of the children and note 

that psychiatric testimony deemed necessary in order to determine the best interests of the children may be obtained via 

the court-ordered psychiatric examination. 

• 9 In addition to the trial court's failure to observe Kimberly's decision not to introduce her mental condition into the 

proceedings, the trial court did not comply with the other statutory requirements when it compelled the therapist's 

deposition and the production of the records. The record reveals that an in camera examination did not take place. There 

were no findings that the testimony and/or evidence was relevant, probative, not unduly prejudicial or inflammatory; that 

other satisfactory evidence was demonstrably unsatisfactory; and that disclosure was more important to the interests of 

substantial justice than protection from injury to the therapist-recipient relations or to the recipient. We cannot condone 

such disregard of the statutory mandate. 

• 10 Similarly, the trial court erred when making the temporary child custody determination. The court may award 

temporary custody under the standards of section 602 and subsection (a) of section 602.1, after a hearing, or, if there is 

no objection, solely on the basis of the affidavits. (Ill. Rev. Stat. 1989, ch. 40, par. 603(a).) The standards within section 

723 602 provide that the court shall determine custody in *723 accordance with the best interest of the child giving 

consideration to: 

"(1) the wishes of the child's parent or parents as to his custody; 

(2) the wishes of the child as to his custodian; 

(3) the interaction and interrelationship of the child with his parent or parents, his siblings and any other 

person who may significantly affect the child's best interest; 

(4) the child's adjustment to his home, school and community; 

(5) the mental and physical health of all individuals involved; and 

(6) the physical violence or threat of physical violence by the child's potential custodian, whether directed 

against the child or directed against another person but witnessed by the child." Ill. Rev. Stat. 1987, ch. 

40, par. 602. 

• 11 The trial court failed to conduct a hearing in accordance with these statutory requirements. While specific findings of 

fact are not required under section 602, there must be some indication in the record that the court considered the various 

factors. (In re Marriage of Slavenas (1985). 139 Ill. App.3d 581, 585, 487 N.E.2d 739, 7 41.) Here, there is no indication 



that the court considered the various factors. Virtually no evidence was adduced as to the children's best interests. 

Rather, the court awarded Forest temporary custody based upon Kimberly's failure to take medication. Since there was 

no fair or adequate consideration of all of the aforementioned factors, we reverse the order granting Forest temporary 

custody of the children and remand for a determination of temporary custody based upon the best interests of the 

children in accordance with the statutorily mandated considerations. Parenthetically, we note that when making a 

custody determination an important consideration is which parent provided the primary care to the children. Cooper v. 

Cooper (1986). 146 Ill. App.3d 943. 951. 497 N.E.2d 805. 810. 

Although we are remanding this matter for a determination of temporary custody, we will address the visitation issue. 

This discussion, however, in no way suggests which parent should be awarded custody or excludes the possibility of 

joint custody. Custody determinations are for the court below after consideration of the previously referred to proper 

factors. 

• 12, 13 Deficiencies occurred when the court ordered supervised visitation. "A parent not granted custody of the child is 

entitled to reasonable visitation rights unless the court finds, after a hearing, that visitation would endanger seriously the 

724 child's physical, mental, *724 moral or emotional health." (Ill. Rev. Stat. 1989, ch. 40, par. 607(a).) "The court*** shall 

not restrict a parent's visitation rights unless it finds that the visitation would endanger seriously the child's physical, 

mental, moral or emotional health." (Ill. Rev. Stat. 1989, ch. 40, par. 607(c).) The custodial parent bears the burden of 

proving by a preponderance of the evidence that visitation would seriously endanger the children. (In reMarriage of 

Neat (1981 ), 101 Ill. App.3d 1046. 1048, 428 N.E.2d 1093, 1 095.) The court must conduct a hearing on the issue of 

restricted visitation and grant supervised visitation only after making the extraordinary finding that visitation would 

endanger seriously the child's or children's physical, mental, moral or emotional health. In reMarriage of Solomon 

(1980). 84 Ill. App.3d 901. 906, 405 N.E.2d 1289. 1293. 

• 14 We find as a matter of law that the evidence of Kimberly's hospitalization and failure to take medication is insufficient 

to meet the onerous standard of serious endangerment, particularly in light of the absence of expert testimony that the 

medication was necessary to prevent her from harming herself or others, Forest's acknowledgment that Kimberly had 

been a good mother over the years, and Kimberly's testimony that she was not required to take the medication. (In re 

Marriage of Johnson (1981 ), 100 Ill. App.3d 767,427 N.E.2d 374.) Accordingly, we reverse the order providing for 

Kimberly's supervised visitation of her children. 

• 15 The right to exclusive possession of the marital residence may be granted only upon the party's presentation of 

sufficient evidence that the "physical or mental well being of either spouse or their children is jeopardized by occupancy 

of the marital residence by both spouses, and only upon due notice and full hearing, unless waived by the court on good 

cause shown." Ill. Rev. Stat. 1989, ch. 40, par. 701. 

• 16 We find that the evidence is insufficient, as a matter of law, to establish that the mental or physical well being of the 

parties or the children would be jeopardized by Kimberly's presence within the marital residence. (In re Marriage of 

Hofstetter (1981 ), 102 Ill. App.3d 392. 430 N .E.2d 79.) Likewise, we find the evidence insufficient to establish a risk of 

abuse by Kimberly and/or that the balance of hardships favors Forest. Specifically, there is nothing in the record to 

support the October 24, 1989, finding of the trial court that: "The Court has considered the nature, frequency, severity, 

pattern and consequences of past abuse and the likelihood of future abuse to Petitioner or any member of Petitioner's or 

Respondent's family or household." 

Additionally, we find no basis for the ruling that the harm that the protective order was intended to prevent would have 

725 been likely *725 to occur if respondent had been given prior notice or greater notice than that which was given, 

particularly because no evidence of harm was presented. The order prohibiting Kimberly from entering and calling her 

daughter's school was overly restrictive and not within the parameters of the court's discretion. Accordingly, we reverse 

the October 26, 1989, order and the October 24, 1989, protective order, granting, inter alia, exclusive possession of the 

marital residence, and remand for hearing in accordance with the statute. 

In summation, we reverse the orders of October 24, 1989, and October 26, 1989, granting temporary custody, exclusive 

possession and supervised visitation; prohibiting Kimberly from entering and calling the school; directing Dr. Jackson's 



deposition; the production of the hospital records; and remand for hearing consistent with this opinion. The provision of 

the October 26, 1989, order granting the psychiatric examination pursuant to Supreme Court Rule 215(a) was not 

addressed on appeal and that provision of the order remains in effect. 

Reversed and remanded. 

CERDA, P.J., and FREEMAN, J., concur. 
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Reversed and remanded. 

Mr. JUSTICE McGLOON delivered the opinion of the court: 

Lorraine Neat and Eugene Neat were divorced on October 31, 1977. Mr. Neat was given custody of the couple's two 

children. No provision was made for visitation by Mrs. Neat. Subsequently, on April 22, 1980, Mrs. Neat filed a petition 

requesting the trial court to order Mr. Neat to allow her reasonable visitation rights. After a hearing on September 24, 

1 04 7 *1 04 7 1980, the trial court denied Mrs. Neat's petition. She now appeals. 

On appeal, Mrs. Neat argues that the trial court erred in denying her visitation rights. 

We reverse and remand. 

On October 31, 1977, Eugene Neat (respondent) was granted a divorce from Lorraine Neat (petitioner). Petitioner was 

not present during the divorce proceedings because she was in the hospital. As a result, no provision was made for 

visitation with the couple's two children. Subsequently, on April 22, 1980, petitioner filed a petition requesting the court to 

order respondent to allow her reasonable visitation. On September 24, 1980, a hearing was held on the matter. 

Petitioner's evidence consisted of her own testimony and that of her social worker. Petitioner testified that she had been 

in the hospital, but that she had not been hospitalized during the past 2 1/2 years. She was being treated on an out

patient basis. She further testified that she was gainfully employed. She described her plans for the proposed visits with 

her children, which included going to museums, movies and out to lunch. 

Petitioner's social worker testified that he had been counseling petitioner for three months for an hour to an hour and 

one-half each week. During counseling sessions, the social worker discussed with petitioner plans for visiting with the 

children, the difficulties she might encounter in reestablishing a relationship with them and how she would handle any 

difficulties or emergencies which might arise. He stated that in his opinion petitioner was capable of caring for her 

children during the proposed visits and that he did not believe the visits would endanger the children's physical, mental, 

moral or emotional health. He further stated that petitioner was taking medication, but that he believed that the 

medication would not affect her ability to care for the children during the proposed visits. 

Respondent testified in his own behalf at the hearing. He stated that two years ago, petitioner had been arrested for 

disorderly conduct in the presence of the children. He additionally testified that five years ago, petitioner had been 

hospitalized and had been restrained for her own protection. Based on these facts, respondent stated that he felt that 

visits would endanger the children's physical, mental, moral and emotional health. 

At the close of the hearing, the trial judge noted that "the lady here has been swaying back and forth. Her eyes are 

glazed. She is under medication. The (social worker] was holding her elbow." The court then denied petitioner visitation 



rights. She now appeals. 

Pursuant to section 607(a) of the Illinois Marriage and Dissolution of Marriage Act, "[a] parent not granted custody of the 

1048 child is entitled to reasonable visitation rights unless the court finds, after a hearing, that *1 048 visitation would endanger 

seriously the child's physical, mental, moral or emotional health." (Ill. Rev. Stat. 1979, ch. 40, par. 607(a).) This section 

was enacted in 1977 as part of a comprehensive reform of Illinois' marriage and divorce laws. (M. Auerbach and A. 

Jenner, Jr., Historical and Practice Notes, Ill. Ann. Stat., chs. 39-40, p. XIX (Smith-Hurd 1980).) The old statute directed 

the court to enter orders regarding the "care, custody and support of the children*** as*** shall be fit, reasonable and 

just***." (Ill. Rev. Stat. 1975, ch. 40, par. 19.) Further, it authorized the court to enter orders regarding the "care, custody, 

support and education of the minor children ***as shall be deemed proper and for the benefit of the children." Ill. Rev. 

Stat. 1975, ch. 40, par. 19. 

• 1 In marked contrast to these vague guidelines, section 607(a) deals specifically with visitation. The Commissioner's 

Note to section 407 of the Uniform Marriage and Divorce Act, which was enacted in its entirety in section 607, described 

the endangerment standard as "onerous" and states that "it was deliberately chosen to indicate its stringency when 

compared to the 'best interest' standard traditionally applied to this problem." The statute speaks affirmatively of a 

parent's "entitlement" to visitation unless the visits would endanger the children. Because of this phraseology, we believe 

that the custodial parent bears the burden of proving by a preponderance of the evidence that visitation would endanger 

the children. See Crichton v. Crichton (1979), 75111. App.3d 326,393 N.E.2d 1319. 

• 2 In our judgment, the evidence presented by respondent falls far short of satisfying the rigorous endangerment 

standard. Respondent testified that petitioner had been arrested for disorderly conduct in the presence of her children. 

Because this incident occurred two years ago, we believe that it is of little assistance in assessing petitioner's present 

ability to care for her children. Respondent additionally testified that petitioner was physically restrained for her own 

protection when she was in the hospital five years ago. Again, we note that the time lapse between the incident and the 

trial court hearing mitigates the import of the evidence. We further note that respondent had not seen petitioner for seven 

years prior to the hearing. As a result, his opinion that the visits would endanger the children's health is of little value. 

It appears from the record that the trial judge's denial of petitioner's petition was based on his personal observations of 

petitioner in the courtroom. While we recognize that it is the trial judge's function to observe the demeanor of witnesses 

in the courtroom, we must also recognize the primacy of the parent-child relationship in the area of visitation rights. In 

Frail v. Frail (1977). 54 Ill. App.3d 1013. 370 N.E.2d 303. it was noted that "[c]ourts are reluctant to deny all visitation 

rights because of the underlying rationale that parents have a natural or inherent right of access to their children and that 

1049 the sound public policy of this State encourages the* 1049 maintenance of strong inter-family relationships, even in post

divorce situations. Only very extreme circumstances require and allow the trial court to permanently deprive a parent of 

visitation." 54 Ill. App.3d 1013, 1015. 

In addition, it has been recognized that a petition to regain visitation rights is appropriate "whenever [a parent] can show 

an improvement in [his or her] mental condition, particularly if [he or she] obtains psychiatric treatment." (Taraboletti v. 

Taraboletti (1978), 56 Ill. App.3d 854, 858. 372 N.E.2d 155.) In the case at bar, petitioner has demonstrated that although 

she was hospitalized for psychiatric treatment 2 1/2 years ago, she has improved significantly since then. Her 

improvement is borne out by the fact that she is working full-time doing office work. Petitioner's social worker 

corroborated her testimony concerning her ability to care for her children during the proposed visits and presented 

additional affirmative evidence of her fitness. He stated that she had improved "in her expressions and in her ability to 

work on problems confronting her" and that she had made "substantial strides" in her life. He stated that she was "very 

diligent" in following the instructions of her present physician and that her medication would in no way interfere with her 

ability to care for her children. 

• 3 Having carefully considered the testimony of the witnesses and the trial judge's observations, we do not believe that a 

denial of visitation rights was warranted. We believe that visitation provisions can be made which would accommodate 

the mother's interest in seeing her children without endangering the health of those children. 

For the foregoing reasons, we reverse the trial court's order denying petitioner visitation rights and remand the cause for 



a redetermination of visitation rights in accordance with this opinion. 

Order reversed; cause remanded. 

CAMPBELL, P.J., and O'CONNOR, J., concur. 
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Justice KNECHT delivered the opinion of the court: 

Respondent, Dr. John Lee, appeals the provisions ofthe circuit court of Macon County's order of 
dissolution regarding custody, child support, maintenance, and apportionment of marital assets. 
We affirm. 

I. FACTS 

John and Yong Sun Lee were married in Korea on December 24, 1973. Both parties completed 
their formal education prior to the marriage. John is a medical doctor, and Yong Sun has a 
master's degree in commercial art. After the marriage, the parties lived together for one week in 
Korea, were separated for five months, and then lived together for three months in Los Angeles. 
The parties then moved to Iowa City, Iowa, where John completed a four-year residency in 
ophthalmology. John's salary during his residency was approximately $15,000 to $21,000 per 
year; John earned about the same amount by "moonlighting." Yong Sun was employed as a 
commercial artist during most of this time. Her earnings were small, and she gave them to John, 
who managed the couple's finances. The Lees' first child, Anna, was born in 1978. After the birth 
of Anna, the Lees moved to Washington, D.C., where John had a fellowship for further 
specialization in the ophthalmology field. John earned $25,000 to $30,000 per year during his 
fellowship. Yong Sun did not work while the parties lived in Washington, D.C., but stayed home 
to care for Anna. 

In 1979 the Lees moved to Decatur, where John began his medical practice. Erick was born in 
1981. Yong Sun found employment three months after they arrived in Decatur. From that time 
until 1985, Yong Sun was employed as a commercial artist and in a clothing store. In 1985, 
Y ong Sun opened her own business, a clothing store. At first Yong Sun gave her earnings to 
John, but after a while she retained them. 

----------------------------·~····-·111 



Beginning in 1985, John refused to file a joint income tax return with Yong Sun, and did not 
discuss the details of his income and financial affairs with her. John gave Yong Sun money for 
the purchase of items for the house. There were additionally infrequent extravagant expenditures; 
for example, John gave Yong Sun a diamond sapphire ring worth $9,000, a diamond watch 
worth $4,000, a diamond and pearl ring worth $5,000, and a replacement wedding ring worth 
$20,000. The exhibits introduced at trial indicate John's gross income was $341,637 in 1991, 
$355,568 in 1990, $458,805 in 1989, and $401,811 in 1988, for an average of $389,455.25 per 
year. Yong Sun's gross income for the same time period averaged $19,000 per year. 

In 1986, John began transferring marital funds to his children for college savings. Yong Sun was 
not advised of the transfers to the children. In 1986, 1987, and 1988 John transferred $10,000 to 
Totten trusts, one for the benefit of each child. Thus, in 1986 through 1988, John transferred a 
total of $20,000 per year to his children. In late 

1989, the Lees were undergoing marital difficulties and were discussing separation and divorce. 
On October 11, 1989, John used $81,404 of marital funds to purchase college bonds for Anna. 
On December 11, 1989, John used $45,315 of marital funds to purchase college bonds for Erick. 
On December 22, 1989, two weeks before the Lees separated, John transferred $20,000 of 
marital funds to each child's Totten trust, for a total of $40,000. On January 4, 1990, the day of 
separation, John transferred $100,000 to an irrevocable trust for the benefit of Erick and Anna, 
naming John's relatives as contingent beneficiaries. 

Yong Sun filed for divorce in 1979 and 1987. However, she indicated she did not follow through 
with these actions due to her upbringing, her failure to realize their situation would not improve, 
and John's indications things would improve. John and Yong Sun obtained counseling at the 
Mayo Clinic in Minnesota in 1988, a counseling center in Florida in 1990, and locally. John 
testified he did not believe he had a problem, but believed Yong Sun is emotionally unstable. 
Yong Sun has been prescribed psychiatric drugs, but does not take them. 

The parties separated in January 1990. Yong Sun filed this action in February 1990. During the 
pendency of this action numerous petitions have been filed regarding visitation, support, orders 
of protection, and the like. Anna, the eldest child, died during this time. 

At trial the contested issues regarded custody of Erick, support, and the valuation and 
apportionment of marital assets. The parties testified they had marital difficulties since the 
inception ofthe marriage. Yong Sun testified John began beating her within a week of her arrival 
in the United States, and the beatings continued on a daily basis for 15 years. Yong Sun testified 
she kicked John in self-defense. John denied beating Yong Sun, but testified he believed her to 
be a great actress. According to John, Yong Sun would fall down when in close proximity to 
him, to convey the illusion to others that he had struck or pushed her. Erick testified he had 
witnessed John hitting Yong Sun. Erick additionally testified the only times he saw Yong Sun hit 
John were when John was shoving or hitting her. 

Evidence of erratic behavior on the part of both parties was presented. Several witnesses, 
including the parties, testified to public confrontations between John and Yong Sun regarding 
visitation. Testimony was introduced regarding John forcing the children into his van and driving 
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the van back and forth rapidly; John testified Yong Sun had ripped a telephone from the wall and 
knocked over furniture. 

The trial court awarded custody of Erick to Yong Sun, subject to John's right to visitation, and 
ordered John to pay $3,000-per-month child support, and $2,000-per-month maintenance. The 
trial court found John dissipated marital assets and had a greater earning potential than Yong 
Sun. Accordingly, the trial court awarded Yong Sun a greater share ofthe marital assets. Yong 
Sun was awarded the marital home ($130,000 less a $60,000 mortgage), her business ($40,000), 
jewelry ($38,000), her car ($7,500 to $10,000), the Merrill Lynch account ($130,000 less a fee 
award of $20,000 to her attorney), the Fidelity money market account ($133,000), the Shearson
Lehman account ($50,000), Anna's Shearson-Lehman account ($82,000), half of the pension and 
profit-sharing plans ($200,000), and half of the individual retirement accounts (IRAs) ($12,500). 
John was awarded his medical practice ($400,000), half of his pension and profit-sharing plans 
($200,000), and halfofthe IRAs ($12,500). Yong Sun was awarded the contents ofthe marital 
residence and John was awarded the contents of his apartment. John appeals. 

II. DIVISION OF MARITAL PROPERTY 

John alleges the trial court erred in apportioning the marital property, because (1) its finding he 
had dissipated assets was against the manifest weight of the evidence, (2) its findings regarding 
the valuation of his medical practice were against the manifest weight of the evidence, and (3) 
the award of more marital assets to Yong Sun than to him was not equitable. 

A. Dissipation 

John argues the trial court erred in finding he dissipated marital assets by transferring $166,719 
of marital assets to the children during the three months of the marriage prior to separation, and 
$100,000 to an irrevocable trust for the benefit ofthe children, with his niece and nephew named 
as contingent beneficiaries, on or about the day of separation. John argues these transfers, 
totaling $266,719, did not constitute a dissipation of marital assets because they were not for his 
sole benefit and for a purpose unrelated to the marriage. A trial court's allocation of marital 
property, including making allowances for dissipation, will not be reversed absent an abuse of 
discretion. Such discretion will be considered abused only when no reasonable person would 
agree with the decision reached by the trial court. In reMarriage of Hagshenas (1992), 234 
Ill.App.3d 178, 194, 175 Ill.Dec. 506-517, 600 N.E.2d 437, 448. 

One of the factors considered by the trial court in determining the allocation of marital property 
is the dissipation by each party of the marital or nonmarital property. (Ill. Rev .Stat.1991, ch. 40, 
par. 503(d)(l).) The statute does not define "dissipation;" however, the Illinois Supreme Court 
has held dissipation refers to the "'use of marital property for the sole benefit of one of the 
spouses for a purpose unrelated to the marriage at a time that the marriage is undergoing an 
irreconcilable breakdown."' (In reMarriage of O'Neill (1990), 138 111.2d 487, 497, 150 Ill. Dec. 
607, 611-12, 563 N.E.2d 494, 498-99, quoting In reMarriage of Petrovich (1987), 154 
lll.App.3d 881, 886, I 07 Ill. Dec. 543, 546, 507 N.E.2d 207, 21 0.) Whether a given course of 
conduct constitutes dissipation within the meaning of the Illinois Marriage and Dissolution of 
Marriage Act (Act) (Ill.Rev.Stat.1991, ch. 40, par. 101 et seq.) depends on the facts ofthe 



particular case. In reMarriage of Drummond (1987), 156 Ill.App.3d 672, 683, I 09 III. Dec. 46, 
54, 509 N.E.2d 707, 715. 

A transfer of marital assets does not escape classification as dissipation merely because it is to, 
or for, the benefit of children of the marriage. Expenditures for the children's immediate 
reasonable needs is a permissible use of marital funds. However, excessive expenditures, even if 
for a permissible purpose, may constitute a dissipation of marital assets. (See Hagshenas, 234 
Ill.App.3d at 197, 175 III.Dec. at 520, 600 N.E.2d at 451.) In Hagshenas, the court indicated one 
spouse's expenditures for his or her living expenses during the breakdown of the marriage would 
be a proper use of marital funds. However, the court stated: 

"It is entirely within the realm of possibility that one spouse's use of marital funds for his or her 
own living expenses at a time when the marriage is undergoing an irreconcilable breakdown 
could be shown to be so selfish and excessive and improper as to constitute an outright waste of 
marital funds." (Hagshenas, 234 III.App.3d at 197, 175 III.Dec. at 520, 600 N.E.2d at 451.) 

In a similar vein, a transfer of $266,719 to two children, aged 8 and 11, may be considered so in 
excess oftheir reasonable needs that its primary purpose was for John's desire to remove marital 
assets from the reach of Y ong Sun. Accordingly, such a transfer may be regarded as a dissipation 
of marital assets. 

John argues where one spouse has a pattern of conveying marital assets to another which was 
established prior to the breakdown of the marriage, conveyances which are part of that pattern, 
made during the breakdown of the marriage, should not be considered to be dissipation of marital 
assets. While this argument may be acceptable in the appropriate case, we find John's pattern of 
conveying $10,000 per year, per child for savings and educational purposes does not support the 
transfer of $266,719 to the children in the three months before the separation of the parties. In re 
Marriage ofAud(1986), 142 III.App.3d 320,96 Ill.Dec. 615,491 N.E.2d 894, cited by John does 
not convince us otherwise. 

In Aud, the trial court found the husband's expenditure of nearly $70,000 of marital funds for the 
support of his mother was not a dissipation of marital assets. Two of the reasons advanced by the 
trial court for this holding were ( 1) the husband spent approximately the same amount for his 
mother's support for years prior to the breakdown ofthe marriage, and (2) the wife did not object 
to the expenditures at the time they were made. (Aud, 142 III. App.3d at 331, 96 III. Dec. at 622, 
491 N .E.2d at 90 1.) Neither of these factors is present in this case. First, the amount conveyed by 
John in the months prior to the separation was not comparable to the yearly amounts previously 
transferred. Rather, respondent's conveyances to the children in the three months prior to the 
separation exceeded his normal annual conveyance by $246,719. At trial respondent testified the 
reason for a larger than normal conveyance was that in October and December 1989, he was 
offered a rare opportunity to purchase college bonds. He determined he should take advantage of 
this opportunity and purchased bonds at a cost of$126,719. However, respondent's testimony 
regarding this "rare opportunity" was not corroborated. Moreover, even if accepted as true, it 
does not explain the sudden cash transfer of $40,000 to the children, or $100,000 to a trust for 
the benefit of the children. 



Second, unlike the situation in Aud where the other spouse was aware of the conveyances but did 
not object, Yong Sun did not acquiesce to the conveyance of marital assets to the children. Nor 
did Yong Sun have an opportunity to object, because she was not apprised of the conveyances. 
Aud is not applicable to the facts of this case. We conclude John's practice of transferring 
$20,000 per year to the children does not establish the conveyance of $266,719 to the children in 
the three months prior to separation was part of an established pattern, rather than a dissipation 
of marital assets. 

Finally, we note the expenditure did not benefit the joint marital enterprise, but, rather, was of 
primary benefit to John. As Yong Sun correctly notes, although the funds were transferred for 
use by the children for their education, this is an expense which would most likely have been 
borne by John. Thus, by funding the children's education with marital funds, John has effectively 
shifted a portion of the children's educational expense from himself to Yong Sun. 

Simply put, were there no accounts, bonds, or trusts established for the education of the children, 
it is probable that John, who had an average gross income of$389,455 in the four years prior to 
the dissolution, as opposed to Yong Sun's less than $20,000, would bear the bulk of the higher 
educational expenses ofthe children. Assuming an equal distribution of marital assets, 
$133,359.50 ofthe $266,719 conveyed by John would have been awarded to Yong Sun. Thus, if 
the transfer is not regarded as a dissipation, John has effectively shifted $133,359.50 ofthe 
children's educational expenses from himselfto Yong Sun. 

Moreover, as Yong Sun also correctly notes in her brief, to allow spouses to make transfers of 
marital assets which automatically escape dissipation treatment if made to the parties' children 
invites vindictive spouses to make such transfers for the primary purpose of depriving the other 
spouse ofthe use of his or her fair share ofthe marital estate. The result is particularly 
unequitable, where, as in the present case, the spouse making the unilateral decision to transfer 
marital funds earns in excess of $300,000 per year and may replenish his share of the marital 
assets transferred, while the other spouse, earning a substantially lower income, may never be 
able to replenish her share of the marital assets transferred. 

For the foregoing reasons, we affirm the trial court's finding John's transfer of $266,719 to the 
children, in the three months prior to the separation of the parties, was a dissipation of assets, and 
was properly considered by the trial court in determining the amount, of the remaining marital 
assets, to apportion to Y ong Sun. 

B. Valuation of the Medical Practice 

John contends the trial court's valuation of the medical practice at $400,000 was against the 
manifest weight of the evidence. The valuation of assets in an action for dissolution of marriage 
is a question of fact for the trial court to determine. Any conflicts in testimony concerning the 
valuation of such assets are matters to be resolved by the trier of fact. (In reMarriage of Tietz 
(1992), 238 lli.App.3d 965, 975, 178 Ili.Dec. 876, 883, 605 N.E.2d 670, 677.) A valuation within 
the range testified to by the parties' experts will not be disturbed on review. In reMarriage of 
Stone (1987), 155 lli.App.3d 62, 71, 107lli.Dec. 747,752,507 N.E.2d 900,905 . 

.................................................................. 1.11 I I 



Both parties presented expert testimony regarding the valuation of John's medical practice, by 
certified public accountants. Yong Sun's expert valued the medical practice between $451,972 
and $546,425. John's expert valued the medical practice between $367,000 and $467,000, if 
accounts receivable were included, and $100,000 and $249,000 if accounts receivable were not 
included. Thus, since the trial court's valuation of the medical practice at $400,000 is below the 
range testified to by Yong Sun's expert and within the range testified to by John's own expert if 
accounts receivable are included, John will only be heard to complain if accounts receivable are 
not properly included in the valuation of a medical practice in a dissolution action. 

Accounts receivable should be included in the valuation of a business. (See generally Stone, 155 
Ill.App.3d at 72, I 07 Ill. Dec. at 753-54, 507 N.E.2d at 906-07.) In In reMarriage ofZells 
(1991), 143 111.2d 251,252, 1571ll.Dec. 480,481,572 N.E.2d 944,945, our supreme court held 
contingent-fee contracts are not to be included in the valuation of a business for dissolution 
purposes. In Tietz, we determined Zells leaves the practice of including accounts receivable in 
the valuation of a business unchanged. We concluded: 

"Clearly, future earned fees, like contingent fees, are not marital assets because their value is too 
speculative and because they are fees earned in the future. Accounts receivable, however, are 
distinguishable because they are assets already earned with a known value but have not yet been 
collected." (Tietz, 238 Ill.App.3d at 977, 178 Ill.Dec. at 885, 605 N.E.2d at 679.) 

Although acknowledging our decision in Tietz, John contends accounts receivable should be 
regarded as similar to contingent-fee contracts, and invites us to reconsider our decision in Tietz. 
We decline the invitation. 

C. Equitable Allocation of Marital Assets 

John alleges the trial court abused its discretion in distributing the marital assets generally and, 
specifically, alleges he should have been awarded a $20,000 ring. 

The distribution of marital property rests within the sound discretion ofthe trial court. (Tietz, 238 
Ill.App.3d at 979, 178 Ill.Dec. at 887, 605 N.E.2d at 681.) The trial court's distribution of assets 
will only be disturbed on review when no reasonable person would agree with the decision 
reached by the trial court. (In reMarriage of Pittman (1991), 212 lll.App.3d 99, 101, 155 
lll.Dec. 667, 669, 569 N.E.2d 1278, 1280.) John argues the trial court erred because it operated 
under the erroneous assumption Yong Sun would be required to pay taxes on $243,000 awarded 
to her, it considered his accounts receivable both in apportioning assets and making a valuation 
of the business, and because it failed to consider his greater contribution to the acquisition of 
assets. 

With respect to the taxes, John argues the language "and shall pay any taxes due thereon" in the 
following provisions indicates the trial court erroneously considered Yong Sun's tax liability for 
this money, in making its award of assets: 

"7. From the Merrill Lynch account of approximately $130,000, the petitioner's attorney shall be 
paid partial attorneys' fees of $20,000. The petitioner is awarded the balance of the Merrill Lynch 
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account and shall pay any taxes due thereon. 8. The petitioner is awarded the Fidelity Money 
Market account in the approximate amount of$133,000 and shall pay any taxes due thereon." 

This language does not indicate the trial court operated under the belief Y ong Sun would have to 
pay taxes on this money in determining the portion of the marital assets to award to Yong Sun. 
Rather, it merely indicates an intention by the trial court that if, for any reason, taxes happened to 
be due on the monies in these accounts, Yong Sun was to be responsible for the taxes. 

John next alleges the trial court considered his accounts receivable in valuing his business, which 
was awarded to him, and based the award of a larger percentage ofthe assets to Yang Sun, in 
part, on his greater earning potential. John argues the trial court considered his "future income" 
twice, once in valuing the accounts receivable and again when determining the proportion of the 
marital assets to award to each party. With respect to the award of slightly more than half of the 
marital assets to Yang Sun, the trial court stated: 

"The court realizes that the petitioner is receiving a larger portion of the marital assets than the 
respondent, however, a portion of that which the court is awarding is to reimburse her for the 
funds the respondent dissipated, and the respondent's ability to accumulate funds in the future 
based upon his income is so much greater than that ofthe petitioner." 

John argues the trial court's reasoning was similar to that criticized by the appellate court in 
Head v. Head (1988), 168 Ill.App.3d 697, 119 Ill. Dec. 549, 523 N.E.2d 17. In Head, the trial 
court added $117,000 to the value of the husband's medical practice, otherwise valued at 
$58,000. The court stated the $117,000 was the value of the "stream of future income and the 
greater than average revenues earned by the corporation." (Head, 168 Ill.App.3d at 700, 119 
Ill. Dec. at 551, 523 N.E.2d at 19.) The trial court then considered the husband's future earnings 
in awarding maintenance. The appellate court reversed, holding future earnings could not be 
counted once in valuing the asset and again when apportioning marital assets and awarding 
maintenance. (Head, 168 Ill.App.3d at 701, 119 III.Dec. at 552,523 N.E.2d at 20.) The present 
case is distinguishable from Head in that the trial court did not consider future income when 
valuing John's business. Rather, the trial court considered accounts receivable which are past, but 
not yet collected, income. (See Tietz, 238 III.App.3d at 977, 178 III.Dec. at 885, 605 N.E.2d at 
679.) Thus, in valuing the business, the trial court considered its past-but-not-yet-collected 
income; in apportioning the assets, the trial court considered John's potential for future earnings. 
Accordingly, John's future earnings were considered only once. 

John next alleges the trial court erred in apportioning the marital assets because it failed to 
consider his greater contribution to the acquisition of marital assets. John, through his earnings in 
excess of $300,000 per year, has made a greater financial contribution to the acquisition of 
marital assets than Yong Sun, who earns less than $20,000 per year. However, the financial 
contribution to the acquisition of marital assets is only one of several factors to be considered by 
the trial court in determining an equitable distribution of marital assets. (IIl.Rev.Stat.1991, ch. 
40, par. 503( d)(l ).) Among the other factors the court may consider are: the dissipation of the 
marital property; the duration of the marriage; the relevant economic circumstances of each 
spouse when the division of property is to become effective, including the desirability of 
awarding the family home, or the right to live therein for reasonable periods, to the spouse 
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having custody of the children; the age, health, station, amount and sources of income, 
vocational skills, employability, estate, liabilities, and needs of each of the parties; the custodial 
provisions for the children; and the reasonable opportunity of each spouse for future acquisition 
of capital assets and income. Ill. Rev .Stat.1991, ch. 40, pars. 503( d)(l) through (d)( 4), ( d)(7), 
( d)(8), ( d)(l 0). 

John's greater contribution to the acquisition of marital assets weighs in his favor. However, the 
other factors weigh in Y ong Sun's favor. On balance, the award of more marital assets to Yong 
Sun was not an abuse of discretion. 

Finally, John alleges the trial court erred in awarding Yong Sun the "goodwill" ring because it 
was a conditional gift. The evidence at trial indicated respondent purchased the ring with marital 
funds and gave it to Yong Sun along with a note stating she was entitled to keep the ring as long 
as she remained married to him. John alleges that since the parties are no longer married, Yong 
Sun has failed to comply with the condition, is not entitled to keep the ring, and the ring should 
be returned to him. John cites In reMarriage of Severns (1981 ), 93 lll.App.3d 122, 48 Ill. Dec. 
713,416 N.E.2d 1235, in support ofhis position. 

In Severns we noted there is a presumption all property acquired during the marriage is marital 
property. (Severns, 93 Ill. App.3d at 125, 48lll.Dec. at 716,416 N.E.2d at 1238, citing 
Ill.Rev.Stat.l979, ch. 40, par. 503(b ).) However, the presumption may be rebutted by showing it 
was a gift. (Severns, 93 Ill.App.3d at 125,48 Ill.Dec. at 716,416 N.E.2d at 1238.) In Severns, 
Howard Severns alleged a tract of land purchased after the marriage was his non-marital property 
because Alice Severns had given her interest in the property to him as a gift. (Severns, 93 
lll.App.3d at 123-24,48 Ill.Dec. at 714-15,416 N.E.2d at 1236-37.) We recognized an 
interspousal gift could be nonmarital property, but noted it is the donee's obligation to establish a 
gift was intended by clear and convincing evidence. Severns, 93 lll.App.3d at 126, 48 Ill.Dec. at 
716, 416 N.E.2d at 1238. 

Respondent's reliance on Severns is misplaced. Severns is applicable to cases in which a donee 
spouse claims property, which would normally be considered marital property, as the donee's 
nonmarital property. Severns does not stand for the proposition a spouse may make a unilateral 
determination regarding ownership of marital assets which is binding upon a trial court making a 
distribution of assets in a dissolution action. 

Property purchased with marital funds is marital property in which both spouses have an interest. 
Under Severns, an interspousal gift would occur when one spouse (the donor spouse) makes a 
gift of his or her interest in the marital property to the other spouse (the donee spouse). If the 
interspousal gift occurs, the donee spouse is in possession of his or her own interest as well as 
the interest of the donor spouse. The property, accordingly, is converted from the marital 
property of both spouses to the nonmarital property of the donee. 

By conditioning the gift upon the continuation of the marriage, the donor spouse effectively 
precludes the donee spouse from arguing, during dissolution, that the property is his or her 
nonmarital property. If the condition is not met, the property remains marital property. Thus, the 



condition of the gift operates to condition the gift of the donor's interest; it does not determine 
the ownership of the property if the condition is not met. 

One spouse is not empowered to make the unilateral determination regarding ownership of 
property purchased with marital funds. By conditioning the gift of his interest in the ring to Y ong 
Sun upon the continuation of the marriage, John prevented her from, upon dissolution, claiming 
the ring as her nonmarital property. However, since the ring was purchased with marital funds, it 
was a marital asset. The condition did not prevent the trial court from awarding Yong Sun the 
ring as part of her share of the marital assets. 

III. CUSTODY 

John alleges the trial court abused its discretion in awarding custody to Yong Sun. The 
determination of child custody rests largely within the broad discretion ofthe trial court. (In re 
Marriage of Apperson (1991 ), 215 rll.App.3d 378, 383, 158 Ill. Dec. 864, 867, 574 N.E.2d 1257, 
1260.) The trial court has a duty to consider all relevant factors, including: 

"(I) the wishes of the child's parent or parents as to his custody; (2) the wishes of the child as to 
his custodian; (3) the interaction and interrelationship of the child with his parent or parents, his 
siblings and any other person who may significantly affect the child's best interest; ( 4) the child's 
adjustment to his home, school and community; (5) the mental and physical health of all 
individuals involved; (6) the physical violence or threat of physical violence by the child's 
potential custodian, whether directed against the child or directed against another person; and (7) 
the willingness and ability of each parent to facilitate and encourage a close and continuing 
relationship between the other parent and the child." (Ill.Rev. Stat.1991, ch. 40, par. 602(a).) 

After considering the section 602(a) factors, the trial court has the unenviable task of 
determining the best interests of the child. Great deference must be accorded to that decision 
since the trial court is in a superior position to judge the credibility of witnesses and determine 
the needs of the child, and its decision at trial will not be disturbed on appeal unless it is against 
the manifest weight of the evidence or unless the trial court abused its discretion. Apperson, 215 
Ill.App.3d at 383, 158 Ill.Dec. at 867-68, 574 N.E.2d at 1260-61. 

John argues Yong Sun's unwillingness to facilitate a close relationship between him and Erick, 
Yong Sun's mental health, and her violence toward John weigh in favor of an award of custody 
to him. We do not find the trial court erred in weighing the factors and determining the custody 
arrangement which would be in Erick's best interests. 

The first factor is not helpful in determining custody because each parent wished to be awarded 
custody of Erick. The second factor weighs in favor of an award of custody to Yong Sun because 
Erick indicated a preference in favor of her. 

The third factor also weighs in favor of a award of custody to Yong Sun. Y ong Sun's witnesses 
testified she had a good relationship with Erick, and John's witnesses testified he had a good 
relationship with Erick. Erick's testimony indicated he had a good relationship with his mother 
but he did not get along with his father. Erick testified his father has "two people inside of him," 
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i.e., when others are around John is nice, but when John is alone with Erick, he is mean. Erick 
additionally testified he does not speak his mind when he is around his father because he is afraid 
of what might happen if he did so. The trial court believed Erick's testimony. 

The fourth factor also weighs in favor of an award of custody to Yang Sun. Yong Sun testified if 
awarded custody, she would not send Erick to boarding school in the near future. John, however, 
testified if awarded custody he would send Erick to boarding school. The trial court found "that 
since ERICK has recently lost his sister, and since he has seen his parents fight through a hotly 
contested dissolution, he needs some love and attention at this time and does not need to be sent 
away from both his mother and father to a private boarding school." 

The fifth and sixth factors, the mental health of the parties and threats of physical violence, do 
not strongly weigh in favor of an award of custody to either party. As we stated in Apperson, in 
custody cases, seldom is either parent shown to be perfect. (Apperson, 215 Ill.App.3d at 383, 158 
Ill.Dec. at 868, 574 N.E.2d at 1261.) In the present case the court received testimony ofviolent 
and erratic behavior on the part of both ofthe parties. Each ofthe parties has received psychiatric 
care or counseling, albeit at the urging of Yang Sun. However, the trial court found "petitioner 
has been the primary caretaker of ERICK and has a more loving, caring personality than the 
respondent. Additionally, the respondent has a fairly volatile temper and has struck the petitioner 
and also struck the children improperly in his reprimanding ofthe children." The trial court was 
in the best position to resolve these issues regarding conflicting testimony and credibility. 

Finally, the seventh factor also does not strongly weigh in favor of an award of custody to either 
party. Yong Sun's denial of visitation to John is a consideration in determining her willingness to 
foster a close relationship between Erick and John. However, John's practice of putting pressure 
on Erick regarding Erick's preferences in custody matters, complaining about the amount of 
money he pays to Yong Sun, and threatening Erick that Erick and his mother will go to jail if 
they do not comply with visitation, also do not reflect a willingness on the part of John to foster a 
close relationship between Erick and Y ong Sun. 

In light of the proper application ofthe section 602(a) factors to the facts of this case, and the 
trial court's discretion in resolving conflicts in testimony and determining the best interests of the 
child, the trial court's award of custody to Yong Sun was not an abuse of discretion. 

IV. CHILD SUPPORT 

John alleges the trial court erred in ordering him to pay $3,000 per month in child support. The 
statutory guidelines provide, in the case of one child, the minimum amount of child support 
which should be ordered is 20% of the noncustodial parent's net income. (Ill. Rev. Stat.1991, ch. 
40, par. 505(a)(l ).) The trial court may award less child support if, after considering all relevant 
factors, it finds a reason for deviating from the guidelines. (Ill. Rev .Stat.1991, ch. 40, par. 
505(a)(2).) In the years 1988 through 1991, John's net income per year has ranged from 
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$235,222 to $326,387. Thus, based upon John's historical earnings, 20% of his net income is 
$3,920.36 to $5,439.78 per month. Accordingly, the $3,000-per-month child support ordered by 
the trial court is actually below the statutory guidelines. In ordering this amount of child support, 
the trial court stated: 

"The court realizes this figure is somewhat under the statutory guidelines; however, considering 
the child's needs and the petitioner's financial status, it is more than adequate to support the child 
in the same standard that the child would have enjoyed had there been no dissolution." 

John alleges the trial court correctly deviated from the statutory guidelines by ordering him to 
pay less than 20% of his net income; however, he alleges the amount of child support should 
have been even less. John additionally alleges the trial court's statement that $3,000 per month is 
"more than adequate to support the child" indicates the trial court knowingly ordered John to pay 
more than was actually needed. 

Determining the amount of child support to be paid by a high-income parent is a difficult 
exercise for the trial court. Where the individual incomes of both parents are more than sufficient 
to provide for the reasonable needs for the parties' children, taking into account the life-style the 
children would have absent the dissolution, the court is justified in setting a figure below the 
guideline amount. (In reMarriage of Bush (1989), 191 lll.App.3d 249, 260, 138 Ill. Dec. 423, 
429, 547 N.E.2d 590, 596.) In Bush, we reversed an award of20% of the noncustodial parent's 
income where such an award was approximately $30,000 per year and both parents were doctors 
and earned significant incomes. We noted a reasonable basis for high support payments may be 
warranted in the case of high medical expenses or expensive private education; however, we 
found Bush was not such a case. Bush, 191 Ill.App.3d at 260-61, 138 Ill. Dec. at 429, 547 N.E.2d 
at 596. 

In fixing the child support obligation of a high-income parent, the trial court must balance 
competing concerns. On one hand, the trial court should not limit the amount of child support to 
the child's "shown needs," because a child is not expected to live at a minimal level of comfort 
while the noncustodial parent is living a life of luxury. (People ex rel. Graham v. Adams (1993), 
239 Ill.App.3d 643, 645, 608 N.E.2d 614, 616.) The trial court must consider the standard of 
living the child would have enjoyed absent parental separation and dissolution. (Bush, 191 
Ill.App.3d at 261, 138 Ill.Dec. at 429, 547 N.E.2d at 596.) On the other hand, child support 
payments are not intended to be windfalls, but rather adequate support payments for the 
upbringing of the children. Bush, 191 Ill.App.3d at 261, 138 Ill. Dec. at 429-30, 54 7 N .E.2d at 
596-97. 

In Bush, we disapproved an award of $30,000 per year for the support of a four-year-old child. 
The child's custodial parent earned $86,400 gross income per year and had remarried another 
doctor who also earned $86,400 per year. The present case is distinguishable from Bush. In 
contrast to the four-year-old child in Bush, Erick was 10 years old at the time ofthe dissolution. 
The testimony indicated, during the marriage, Erick had been afforded frequent opportunities for 
national and international travel. Nothing in the record indicates such opportunities would not 
have continued to arise had the parties remained married. Moreover, the record indicates Erick's 
standard of living has included electronic gadgets, including a facsimile machine in his room, as 
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well as computer equipment used for educational purposes. Clearly, the cost of supporting a I 0-
year-oid child at the standard of living Erick has enjoyed, and would presumably have continued 
to enjoy, is greater than the cost of supporting the four-year-old child in Bush. The evidence 
additionally indicates Erick requires medical treatment for a respiratory disorder and must have a 
"breathing machine." 

Moreover, in Bush, we noted that either parent in Bush was financially able to provide for all of 
the child's needs. (Bush, 191 Ill.App.3d at 260-61, 138 Ill.Dec. at 429, 547 N.E.2d at 596.) In the 
present case Yong Sun's earnings from her business are less than $20,000 per year. Yong Sun 
has been awarded significant liquid marital assets, which if invested, will generate an income 
which will supplement her earnings. However, considering both her earnings and potential 
investment income, we do not believe she is financially able to make a contribution to the 
support of Erick equaling that of the custodial parent in Bush. It is appropriate in these 
circumstances for the noncustodial parent to pay a higher amount of child support. 

Finally, we do not find the trial court's statement that the child support award was "more than 
adequate to support the child" was an indication the trial court ordered John to pay child support 
in excess of Erick's requirements. Rather, the statement is consistent with an appreciation of the 
above-average standard of living Erick has been provided. Accordingly, we affirm the portion of 
the order requiring John to pay $3,000-per-month child support. 

V. VISITATION 

John argues the trial court erred in restricting his visitation with Erick. As John correctly notes, a 
court is required to grant reasonable visitation rights unless it finds visitation would seriously 
endanger the child's physical, mental, moral, or emotional health. (Ill. Rev .Stat. 1991, ch. 40, par. 
607(a).) No finding of serious endangerment was made in the present case, and a restriction on 
John's visitation would, accordingly, be inappropriate. However, we do not find the trial court 
restricted John's visitation. A restriction ofvisitation is an action which limits, restrains, or 
confines visitation within bounds. A termination ofvisitation is a restriction, as is a prohibition 
on overnight visitation. Likewise, a requirement that visitation be supervised, occur in the home 
of the custodial parent, or outside the home of the noncustodial parent is a restriction. However, 
eliminating one day from a weekend visitation or shortening a summer visitation due to the 
activities of the child is not a restriction. In reMarriage of LaTour (1993), 241 Ill.App.3d 500, 
504, 18I lll.Dec. 865, 869,608 N.E.2d I339, 1343. 

In the present case, John tendered a recommendation regarding visitation to the trial court. In 
awarding visitation to John, the only variations between the recommendation and the visitation 
awarded were as follows: (I) John requested, but was not awarded, an overnight visitation during 
the week; (2) John requested an overnight visitation on major holidays, but was granted daytime 
visitation on these holidays and half of Erick's Christmas vacation; (3) John requested an eight
week summer visitation, but was granted a two-week summer visitation; (4) John requested, but 
was not granted, visitation for travel to national and international ophthalmology meetings. We 
do not believe the "denial" ofthese requests-the court's failure to adopt John's 
recommendations-amounted to a restriction on visitation. John was granted visitation with 



Erick, such visitation included weekend overnight stays, and two weeks in the summer, as well 
as provision for holidays and other special events. 

The visitation provisions ofthe dissolution order do not rise to the level of a restriction on 
visitation. The trial court did not err with respect to its order regarding visitation. 

VI. MAINTENANCE 

John alleges the trial court erred in ordering him to pay maintenance to Yong Sun, in the amount 
of$2,000 per month. Section 504(a) ofthe Act provides maintenance may only be awarded 
where the spouse seeking maintenance: 

"(1) lacks sufficient property, including marital property apportioned to him, to provide for his 
reasonable needs, and (2) is unable to support himself through appropriate employment or is the 
custodian of a child whose condition or circumstances make it appropriate that the custodian not 
be required to seek employment outside the home, or (3) is otherwise without sufficient income." 
(lll.Rev.Stat.J991, ch. 40, par. 504(a).) 

The goal ofthe Act is to terminate financial interdependence of former spouses wherever 
possible and to award maintenance only where one spouse is not adequately provided for through 
other means. Thus, where the earning powers of the former spouses are disproportionate, there is 
a preference for providing for the former spouse through a greater award of the marital assets, 
rather than an award of maintenance. In the present case, the Lees had significant marital assets 
and slightly more than half were awarded to Yong Sun. However, the earning powers ofthe 
parties remain significantly disparate. Although the liquid marital assets awarded to Yong Sun, if 
invested, will supplement her earnings, she still will be unable to enjoy a standard of living equal 
to that experienced during the marriage. Although we might have awarded less maintenance than 
that awarded by the trial court, we do not find the trial court's award was against the manifest 
weight ofthe evidence. 

VII. CONCLUSION 

The judgment of the circuit court of Macon County is affirmed. 

Affirmed. 

COOK and LUND, JJ., concur. 
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Taraboletti v. Taraboletti 
ILLINOIS APPELLATE COURT- THIRD DISTRICT JUDGMENT AFFIRMED. 

OPINION FILED JANUARY 23, 1978. 

JOHN P. TARABOLETTI, PLAINTIFF-APPELLEE, 

v. 

MARY TARABOLETTI, DEFENDANT-APPELLANT. 

APPEAL from the Circuit Court of Fulton County; the Hon. FRANCIS P. MURPHY, Judge, 
presiding. 

MR. JUSTICE BARRY DELIVERED THE OPINION OF THE COURT: 

This appeal is a marital dispute involving both questions of custody and visitation of minor 
children in a post-divorce modification situation. The defendant-appellant, Mary Taraboletti, was 
divorced from the plaintiff, John P. Taraboletti, on January 3, 1975, in the Circuit Court of 
Fulton County. The divorce decree among other things granted the plaintiff-husband custody of 
the two minor children of the parties and provided for visitation with the defendant-mother on 
each Wednesday from 4 p.m. to 8 p.m., on alternate weekends from 4 p.m. Friday until 8 p.m. 
Sunday, and on every other alternate holiday and birthday. In September of 1976 defendant filed 
an amended petition for modification of the divorce decree requesting that custody be transferred 
to her. Plaintiff filed an answer denying the allegations of the defendant's petition. On December 
16, I 976, a hearing was held on the petition and answer. At the conclusion of defendant's 
evidence the plaintiff moved to dismiss the petition. The trial court took the case under 
advisement and suspended temporarily defendant's visitation privileges following a conversation 
with the minor children in chambers. On February 7, 1977, the trial court entered an order 
granting plaintiff's motion to dismiss the petition and suspended defendant's visitation rights, 
even though it did not appear that the petitioner had any notice that her visitation rights might be 
terminated in this proceeding. This appeal followed. 

Defendant phrases the one issue raised on appeal as whether, based on the record, the trial judge 
abused his discretion in terminating her visitation with her two minor children. We have 
examined the record and conclude that the trial court did not abuse its discretion in this case. 

Preliminary to discussing the law which should be applied to this case we feel that it would be 
useful to a full understanding of the posture of this case if a summary of additional factual 
background information is presented. The plaintiff husband originally filed a complaint for 
divorce, and, together with defendant wife's answer, the allegations of mental cruelty put the 
mental conditions of both parties in issue. Both parties stipulated to each being examined by Dr. 
Emmi Andri, a psychiatrist. The psychiatrist's reports regarding plaintiff and defendant were 



accordingly stipulated into evidence. These reports indicated that plaintiff husband was suffering 
from some depression and anxiety which was secondary to his marital litigation, and that Mrs. 
Taraboletti has an "insidiously developing paranoid state in that she uses the belief that her 
husband is ill and in need of mental care as a form of denying her own emotional difficulties." 
Dr. Andri also stated in his evaluation of Mrs. Taraboletti that "[a ]t this point I do not think she 
can profit from psychiatric assistance not because she is not in need of it, but there is no way one 
can bypass her paranoid orientation to have her reflect on what is indeed happening." Following 
a trial on the merits a divorce was granted pursuant to plaintiff husband's petition with defendant 
receiving visitation privileges. 

Upon concluding consideration of this modification request, the trial court, after terminating the 
defendant's visitation privileges, indicated for the record that subsequent to arriving at his 
decision he had received a long-expected subsequent report from Dr. Andri on Mrs. Taraboletti's 
mental condition and that said report fully supported his order ending the defendant's visitation 
with the children. 

1 On appeal the defendant urges us to find that the trial court committed reversible error in 
relying upon this clearly unadmitted psychiatrist's report in terminating defendant's visitation. 
We cannot adopt such reasoning in light of the evidence in the record that the trial court made a 
decision to terminate Mrs. Taraboletti's visitation prior to receiving the second report. The case 
ofPatton v. Armstrong (5th Dist. 1972), 6 Ill. App.3d 998,286 N.E.2d 351, relied upon by 
defendant to support her argument is distinguishable. In Patton the trial court consulted the 
unadmitted report and took it into consideration prior to rendering his judgment. Under those 
facts his reliance on the report in reaching his decision can be presumed, while it cannot be under 
the facts ofthe present case. 

2 The trial court is invested with broad discretion in determining what visitation arrangement is 
in the best interest of the children and an exercise of that discretion will not be upset unless a 
manifest injustice has been done. (Valencia v. Valencia (5th Dist. 1977), 46 Ill. App.3d 741,360 
N.E.2d 1384.) The guiding principal in cases such as the one at bar is the best interests ofthe 
children. It is not necessary, as it is in the case of a change in custody, for the court to find that 
there has been a material change of circumstances since the original order before an alteration in 
child visitation can be ordered. Cznery v. Cznery (lst Dist. 1975), 33 Ill. App.3d 365, 342 
N.E.2d 393. 

3 It has been often stated that the estrangement of parent and child should be avoided whenever 
possible. (See McManus v. McManus (5th Dist. 1976), 38 Ill. App.3d 645, 348 N.E.2d 507.) 
However, it has also been recognized under certain extreme and exigent circumstances that a 
court should properly terminate the parental visitation rights of the divorced non-custodial 
parent, particularly where the physical and mental well being ofthe child has been endangered 
by the non-custodial parent's conduct. (See 24 Am.Jur.2d Divorce and Separation § 801 ( 1966), 
and Annot., 88 A.L.R.2d 148 (1963).) The facts in this case present just such a situation wherein 
the trial court after hearing all the evidence presented properly concluded the Taraboletti 
children's physical and mental well being was being endangered by their mother's conduct, and 
that continued visitation with her was not in the children's best interests. To illustrate that this 
conclusion was proper we detail the evidence that was presented. 



The testimony at the trial on the merits in the original divorce produced the following facts: That 
the defendant had threatened to kill her daughter, Carla, on a number of occasions; that 
defendant threatened to push her daughter, Carla, down a flight of steps; that defendant 
threatened to kill her husband, the plaintiff, and had struck him at various times; that defendant 
had tried to strike plaintiff and plaintiffs mother with an automobile; that plaintiff was fearful for 
the children's safety when they were with the defendant; and that the defendant did not rebut any 
of this evidence against her. 

At the proceeding on the defendant's petition to change custody from plaintiff to herself, the 
following evidence was presented: That defendant had chased the plaintiff with a pan of boiling 
water while the children were present; that defendant had struck plaintiffs car with a garden rake 
while the children were present; that during a confrontation, one of the minor children, David, 
age 10, warned his father that the defendant was going to "kick him in the crotch," that defendant 
did strike plaintiff below the belt while the children were present and that police assistance was 
required; that on another occasion defendant struck the plaintiff, knocking off his glasses, and 
ripping his shirt, also in the children's presence; that defendant knocked the children's 
grandmother down and unconscious; that defendant stabbed her son, David, with a ballpoint pen, 
because he told her he wanted to live with his father; that defendant told plaintiff she had a gun 
and was going to shoot him; and that the female child, Carla, had a bed-wetting problem which 
had been treated but recurred after visitations with defendant. 

From an agreed statement of facts it also appears: That defendant yells and throws things at the 
children; that defendant forced the children to write letters to plaintiff stating that he was 
mistreating the children, and that defendant took the children to mailboxes to mail the letters; 
that defendant had promised the children material rewards for saying they wanted to live with 
her; and that both children wanted to live with their father, the plaintiff, because it was more 
pleasant there. 

We are convinced, as the trial court was, after obviously giving the rights ofthe defendant every 
fair consideration, that from the evidence of defendant's past conduct and violent propensities 
denial ofher visitation privileges was warranted. In Blazina v. Blazina (2d Dist. 1976), 42 Ill. 
App.3d 159, 356 N.E.2d 164, the court held that visitation rights ofthe non-custodial parent 
should not be denied unless the court is convinced that the visitation rights are and would be 
detrimental to the children's best interests. The evidence indicated continued visitation would be 
detrimental here. 

4 Plaintiff relies upon Glass v. Peitchel (I st Dist. 1976), 42 Ill. App.3d 240, 355 N.E.2d 750, for 
the proposition that the trial court has broad discretion in altering visitation privileges of 
divorced parents and its judgment should not be disturbed on appeal unless manifest injustice has 
been done. We conclude that depriving defendant of visitation privileges has not resulted in a 
manifest injustice but is decidedly in the children's best interest. The case of Aud v. Etienne 
( 1970), 4 7 111.2d 110, 264 N .E.2d 196, relied upon by defendant is not persuasive here. In Aud 
the supreme court refused to allow a mother's visitation rights to be terminated because she had 
substantially abandoned the children to her ex-husband for some time. The court felt that the 
mother should not be punished for her abandonment by being deprived of visitation. We also 
believe Mrs. Taraboletti should not be punished for her conduct in the past which has 
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demonstrated her instability, but we do believe that the record evidence here proves the best 
interests of the children demand that future contact with defendant in her home through visitation 
as was originally provided in the divorce decree should not now be allowed at the present time. 
However, we recognize that Mrs. Taraboletti can petition to regain her visitation rights whenever 
she can show an improvement in her mental condition, particularly if she obtains psychiatric 
treatment. 

For the foregoing reasons we conclude that the trial court did not commit an abuse of discretion 
in terminating defendant's visitation rights with her children, nor that manifest injustice resulted. 
The judgment of the Circuit Court of Fulton County is affirmed. 

Judgment affirmed. 

STENGEL, P.J., and ALLOY, J., concur. 
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750 ILCS 60/214. Order of protection; remedies 

(b) Remedies and standards. The remedies to be included in 
an order of protection shall be determined in accordance with 
this Section and one of the following Sections, as 
appropriate: Section 217 on emergency orders, Section 218 on 
interim orders, and Section 219 on plenary orders. The 
remedies listed in this subsection shall be in addition to 
other civil or criminal remedies available to petitioner. 

(7) Visitation. Determine the visitation rights, if 
any, of respondent in any case in which the court awards 
physical care or temporary legal custody of a minor child 
to petitioner. The court shall restrict or deny 
respondent's visitation with a minor child if the court 
finds that respondent has done or is likely to do any of 
the following: ( i) abuse or endanger the minor child 
during visitation; (ii) use the visitation as an 
opportunity to abuse or harass petitioner or petitioner's 
family or household members; (iii) improperly conceal or 
detain the minor child; or (iv) otherwise act in a manner 
that is not in the best interests of the minor child. The 
court shall not be limited by the standards set forth in 
Section 607.1 of the Illinois Marriage and Dissolution of 
Marriage Act. If the court grants visitation, the order 
shall specify dates and times for the visitation to take 
place or other specific parameters or conditions that are 
appropriate. No order for visitation shall refer merely to 
the term "reasonable visitation". 

Petitioner may deny respondent access to the minor 
child if, when respondent arrives for visitation, 
respondent is under the influence of drugs or alcohol and 
constitutes a threat to the safety and well-being of 
petitioner or petitioner's minor children or is behaving 
in a violent or abusive manner. 

If necessary to protect any member of petitioner's 
family or household from future abuse, respondent shall be 
prohibited from coming to petitioner's residence to meet 
the minor child for visitation, and the parties shall 
submit to the court their recommendations for reasonable 
alternative arrangements for visitation. A person may be 
approved to supervise visitation only after filing an 
affidavit accepting that responsibility and acknowledging 
accountability to the court. 
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(750 ILCS 5/607) (from Ch. 40, par. 607) 
Sec. 607. Visitation. 
(a) A parent not granted custody of the child is entitled 

to reasonable visitation rights unless the court finds, after 
a hearing, that visitation would endanger seriously the 
child's physical, mental, moral or emotional health. If the 
custodian's street address is not identified, pursuant to 
Section 708, the court shall require the parties to identify 
reasonable alternative arrangements for visitation by a non
custodial parent, including but not limited to visitation of 
the minor child at the residence of another person or at a 
local public or private facility. 

(1) "Visitation" means in-person time spent between a 
child and the child's parent. In appropriate 
circumstances, it may include electronic communication 
under conditions and at times determined by the court. 

(2) "Electronic communication" means time that a 
parent spends with his or her child during which the child 
is not in the parent's actual physical custody, but which 
is facilitated by the use of communication tools such as 
the telephone, electronic mail, instant messaging, video 
conferencing or other wired or wireless technologies via 
the Internet, or another medium of communication. 
( a-3) Grandparents, great-grandparents, and siblings of a 

minor child, who is one year old or older, have standing to 
bring an action in circuit court by petition, requesting 
visitation in accordance with this Section. The term "sibling" 
in this Section means a brother, sister, stepbrother, or 
stepsister of the minor child. Grandparents, great
grandparents, and siblings also have standing to file a 
petition for visitation and any electronic communication 
rights in a pending dissolution proceeding or any other 
proceeding that involves custody or visitation issues, 
requesting visitation in accordance with this Section. A 
petition for visitation with a child by a person other than a 
parent must be filed in the county in which the child resides. 
Nothing in this subsection ( a-3) and subsection ( a-5) of this 
Section shall apply to a child in whose interests a petition 
is pending under Section 2-13 of the Juvenile Court Act of 
1987 or a petition to adopt an unrelated child is pending 
under the Adoption Act. 

(a-5) (1) Except as 
(a-5), any grandparent, 

otherwise provided in this subsection 
great-grandparent, or sibling may file 

a petition for visitation rights to a minor child if there is 
an unreasonable denial of visitation by a parent and at least 
one of the following conditions exists: 

(A) (Blank); 
(A-5) the child's other parent is deceased or has 

been missing for at least 3 months. For the purposes of 
this Section a parent is considered to be missing if the 
parent's location has not been determined and the parent 
has been reported as missing to a law enforcement agency; 

(A-10) a parent of the child is incompetent as a 
matter of law; 

(A-15) a parent has been incarcerated in jail or 
prison during the 3 month period preceding the filing of 
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the petition; 
(8) the child's mother and father are divorced or 

have been legally separated from each other or there is 
pending a dissolution proceeding involving a parent of the 
child or another court proceeding involving custody or 
visitation of the child (other than any adoption 
proceeding of an unrelated child) and at least one parent 
does not object to the grandparent, great-grandparent, or 
sibling having visitation with the child. The visitation 
of the grandparent, great-grandparent, or sibling must not 
diminish the visitation of the parent who is not related 
to the grandparent, great-grandparent, or sibling seeking 
visitation; 

(C) (Blank); 
(D) the child is born out of wedlock, the parents are 

not living together, and the petitioner is a maternal 
grandparent, great-grandparent, or sibling of the child 
born out of wedlock; or 

(E) the child is born out of wedlock, the parents are 
not living together, the petitioner is a paternal 
grandparent, great-grandparent, or sibling, and the 
paternity has been established by a court of competent 
jurisdiction. 
(2) Any visitation rights granted pursuant to this Section 

before the filing of a petition for adoption of a child shall 
automatically terminate by operation of law upon the entry of 
an order terminating parental rights or granting the adoption 
of the child, whichever is earlier. If the person or persons 
who adopted the child are related to the child, as defined by 
Section 1 of the Adoption Act, any person who was related to 
the child as grandparent, great-grandparent, or sibling prior 
to the adoption shall have standing to bring an action 
pursuant to this Section requesting visitation with the child. 

(3) In making a determination under this subsection (a-5), 
there is a rebuttable presumption that a fit parent's actions 
and decisions regarding grandparent, great-grandparent, or 
sibling visitation are not harmful to the child's mental, 
physical, or emotional health. The burden is on the party 
filing a petition under this Section to prove that the 
parent's actions and decisions regarding visitation times are 
harmful to the child's mental, physical, or emotional health. 

( 4) In determining whether to grant visitation, the court 
shall consider the following: 

(A) the preference of the child if the child is 
determined to be of sufficient maturity to express a 
preference; 

(8) the mental and physical health of the child; 
(C) the mental and physical health of the 

grandparent, great-grandparent, or sibling; 
(D) the length and quality of the prior relationship 

between the child and the grandparent, great-grandparent, 
or sibling; 

(E) the good faith of the party in filing the 
petition; 

(F) the good faith of the person denying visitation; 
(G) the quantity of the visitation time requested and 

the potential adverse impact that visitation would have on 
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the child's customary activities; 

(H) whether the child resided with the petitioner for 
at least 6 consecutive months with or without the current 
custodian present; 

(I) whether the petitioner had frequent or regular 
contact or visitation with the child for at least 12 
consecutive months; 

(J) any other fact that establishes that the loss of 
the relationship between the petitioner and the child is 
likely to harm the child's mental, physical, or emotional 
health; and 

(K) whether the grandparent, great-grandparent, or 
sibling was a primary caretaker of the child for a period 
of not less than 6 consecutive months. 

(5) The court may order visitation rights for the 
grandparent, great-grandparent, or sibling that include 
reasonable access without requiring overnight or possessory 
visitation. 

(a-7) (1) Unless by stipulation of the parties, no motion 
to modify a grandparent, great-grandparent, or sibling 
visitation order may be made earlier than 2 years after the 
date the order was filed, unless the court permits it to be 
made on the basis of affidavits that there is reason to 
believe the child's present environment may endanger seriously 
the child's mental, physical, or emotional health. 

(2) The court shall not modify an order that grants 
visitation to a grandparent, great-grandparent, or sibling 
unless it finds by clear and convincing evidence, upon the 
basis of facts that have arisen since the prior visitation 
order or that were unknown to the court at the time of entry 
of the prior visitation, that a change has occurred in the 
circumstances of the child or his or her custodian, and that 
the modification is necessary to protect the mental, physical, 
or emotional health of the child. The court shall state in its 
decision specific 
modification or 

findings of fact in support of its 
termination of the grandparent, great

sibling visitation. A child's parent may 
to modify visitation upon changed 

when necessary to promote the child's best 

grandparent, or 
always petition 
circumstances 
interest. 

(3) Attorney fees and costs shall be assessed against a 
party seeking modification of the visitation order if the 
court finds that the modification action is vexatious and 
constitutes harassment. 

(4) Notice under this subsection (a-7) shall be given as 
provided in subsections (c) and (d) of Section 601. 

(b) (1) (Blank.) 
(1.5) The Court may grant reasonable visitation privileges 

to a stepparent upon petition to the court by the stepparent, 
with notice to the parties required to be notified under 
Section 601 of this Act, if the court determines that it is in 
the best interests and welfare of the child, and may issue any 
necessary orders to enforce those visitation privileges. A 
petition for visitation privileges may be filed under this 
paragraph (1.5) whether or not a petition pursuant to this Act 
has been previously filed or is currently pending if the 
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following circumstances are met: 
(A) the child is at least 12 years old; 
(B) the child resided continuously with the parent 

and stepparent for at least 5 years; 
(C) the parent is deceased or is disabled and is 

unable to care for the child; 
(D) the child wishes to have reasonable visitation 

with the stepparent; and 
(E) the stepparent was providing for the care, 

control, and welfare to the child prior to the initiation 
of the petition for visitation. 

(2) (A) A petition for visitation privileges shall not be 
filed pursuant to this subsection (b) by the parents or 
grandparents of a putative father if the paternity of the 
putative father has not been legally established. 

(B) A petition for visitation privileges may not be filed 
under this subsection (b) if the child who is the subject of 
the grandparents' or great-grandparents' petition has been 
voluntarily surrendered by the parent or parents, except for a 
surrender to the Illinois Department of Children and Family 
Services or a foster care facility, or has been previously 
adopted by an individual or individuals who are not related to 
the biological parents of the child or is the subject of a 
pending adoption petition by an individual or individuals who 
are not related to the biological parents of the child. 

(3) (Blank). 
(c) The court may modify an order 

visitation rights of a parent whenever 
serve the best interest of the child; but 

granting or denying 
modification would 

the court shall not 
restrict a parent's visitation rights unless it finds that the 
visitation would endanger seriously the child's physical, 
mental, moral or emotional health. 

(d) If any court has entered an order prohibiting a non
custodial parent of a child from any contact with a child or 
restricting the non-custodial parent's contact with the child, 
the following provisions shall apply: 

(1) If an order has been entered granting visitation 
privileges with the child to a grandparent or great
grandparent who is related to the child through the non
custodial parent, the visitation privileges of the 
grandparent or great-grandparent may be revoked if: 

(i) a court has entered an order prohibiting the 
non-custodial parent from any contact with the child, 
and the grandparent or great-grandparent is found to 
have used 
facilitate 

his or 
contact 

custodial parent; or 

her visitation 
between the child 

privileges to 
and the non-

(ii) a court has entered an order restricting the 
non-custodial parent's contact with the child, and the 
grandparent or great-grandparent is found to have used 
his or her visitation privileges to facilitate contact 
between the child and the non-custodial parent in a 
manner that violates the terms of the order 
restricting the non-custodial parent's contact with 
the child. 

Nothing in this subdivision (1) limits the authority 
of the court to enforce its orders in any manner permitted 
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by law. 

(2) Any order granting visitation privileges with the 
child to a grandparent or great-grandparent who is related 
to the child through the non-custodial parent shall 
contain the following provision: 

"If the (grandparent or great-grandparent, whichever 
is applicable) who has been granted visitation privileges 
under this order uses the visitation privileges to 
facilitate contact between the child and the child's non
custodial parent, the visitation privileges granted under 
this order shall be permanently revoked." 

(e) No parent, not granted custody of the child, or 
grandparent, or great-grandparent, or stepparent, or sibling 
of any minor child, convicted of any offense involving an 
illegal sex act perpetrated upon a victim less than 18 years 
of age including but not limited to offenses for violations of 
Section 11-1.20, 11-1.30, 11-1.40, 11-1.50, 11-1.60, 11-1.70, 
or Article 12 of the Criminal Code of 1961 or the Criminal 
Code of 2012, is entitled to visitation rights while 
incarcerated or while on parole, probation, conditional 
discharge, periodic imprisonment, or mandatory supervised 
release for that offense, and upon discharge from 
incarceration for a misdemeanor offense or upon discharge from 
parole, probation, conditional discharge, periodic 
imprisonment, or mandatory supervised release for a felony 
offense, visitation shall be denied until the person 
successfully completes a treatment program approved by the 
court. 

(f) Unless the court determines, after considering all 
relevant factors, including but not limited to those set forth 
in Section 602 (a), that it would be in the best interests of 
the child to allow visitation, the court shall not enter an 
order providing visitation rights and pursuant to a motion to 
modify visitation shall revoke visitation rights previously 
granted to any person who would otherwise be entitled to 
petition for visitation rights under this Section who has been 
convicted of first degree murder of the parent, grandparent, 
great-grandparent, or sibling of the child who is the subject 
of the order. Until an order is entered pursuant to this 
subsection, no person shall visit, with the child present, a 
person who has been convicted of first degree murder of the 
parent, grandparent, great-grandparent, or sibling of the 
child without the consent of the child's parent, other than a 
parent convicted of first degree murder as set forth herein, 
or legal guardian. 

(g) (Blank) . 
(h) Upon motion, the court may allow a parent who is 

deployed or who has orders to be deployed as a member of the 
United States Armed Forces to designate a person known to the 
child to exercise reasonable substitute visitation on behalf 
of the deployed parent, if the court determines that 
substitute visitation is in the best interest of the child. In 
determining whether substitute visitation is in the best 
interest of the child, the court shall consider all of the 
relevant factors listed in subsection (a) of Section 602 and 
apply those factors to the person designated as a substitute 
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for the deployed parent for 
(Source: P.A. 96-331, eff. 
1150, eff. 1-25-13.) 

visitation purposes. 
1-1-10; 97-659, eff. 6-1-12; 97-
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