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NAVIGATING PRIVACY & CONFIDENTIALITY IN CHILD-RELATED CASES: 

Witness Disclosure, Protective Orders, Mental Health, 604(b) 

 

I. CONFIDENTIALITY 
 

A. Confidentiality of Mental Health Information and Records 
 

 General Rule -- 740 ILCS 110/3 

 

1. RULE: All records and communications are confidential and shall not 

be disclosed except as provided in this Act. 

 

2. Not required, but therapist may keep personal notes regarding any patient's 

therapy.  Such notes are work product and generally not subject to discovery 

in any judicial, administrative or legislative proceeding.  (See below 

discussion regarding personal notes v. record) 

 

            B.         Definitions – “What is confidential?” 

 

1. Mental Health or Developmental Disabilities Services: (740 ILCS 110/2) 

 

a. Includes but is not limited to: examination, diagnosis, evaluation, 

treatment, training, pharmaceuticals, aftercare, habilitation, or 

rehabilitation. 

 

b. Alcoholism treatment is not mental health treatment within meaning 

of the Confidentiality Act. Maxwell v. Hobart Corp., 216 Ill.App.3d 

108 (1st Dist. 1991). 

 

a. Note: there are some greater protections for alcohol treatment 

records under federal rules. 

 

2. Therapist: (740 ILCS 110/2) 

 

a. A psychiatrist, physician, psychologist, social worker, or nurse 

providing mental health or developmental disabilities services, or 

 

b. Any other person not prohibited by law from providing such 

services or from holding himself or herself out as a therapist if the 

recipient reasonably believes that such person is permitted to do 

so. 

 

c. Includes any successor of the therapist. 
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3. Legislative Change (effective January 1, 2016):  Records and 

communications are confidential when made or created in the course of 

providing mental health or developmental disabilities services regardless 

of whether there is a therapeutic relationship. 

 

4. “Therapeutic relationship” 

 

a. The receipt by a recipient of mental health or developmental 

disabilities services from a therapist 

 

b. Does not include independent evaluations conducted for any purpose 

other than to provide mental health or developmental disabilities 

services. 

 

5. “Communication” or “confidential communication”: (740 ILCS 110/2) 

 

a. Includes fact that person is a recipient of mental health services. 

 

b. Includes any communication made to a therapist by a recipient or 

others in the presence of a therapist during or in connection with 

providing mental health services to a recipient. 

 

i. Does not generally include statements to a pharmacist. 

Suarez v. Pierard, 663 N.E. 2d 1039 (3
rd

 Dist. 1996); Quigg 

v. Walgreen Company, 388 Ill.App.3d 696 (2
nd

 Dist. 2009) 

(pharmacy was not engaged in a “therapeutic relationship” 

with customer, and thus was not subject to liability under the 

Act). 

 

ii. Does not apply to a court-appointed 604(b) evaluator in a 

domestic relations (i.e. divorce, custody) case.  Johnston v. 

Weil, 241 Ill.2d 169, 183-84 (2011). 

 

1. “Dr….was not retained as a therapist to treat 

plaintiffs.  Rather, she was acting as an 

independent section 604(b) professional, 

whose sole function was to make an 

evaluation for the circuit court to consider.  

Since Dr….and plaintiffs were not engaged 

in a therapeutic relationship, the 

Confidentiality Act does not apply.”  Pp. 

183-84. 

 

iii. Effect of legislative change on case law 
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1. Pharmacy records may now be confidential 

communications protected by the 

Confidentiality Act, despite absence of 

therapeutic relationship 

 

2. Evaluations under 604.10(b) remain outside 

the protection of the Confidentiality Act  

 

6. Record: 

 

a. Statutory Definition: “any record kept by a therapist or by an agency 

in the course of providing mental health or developmental disabilities 

service to a recipient concerning the recipient and the services 

provided.” 

 

b. Statutory Exception: “Record does NOT include the therapist’s 

personal notes IF such notes are kept in the therapist’s sole 

possession for his own personal use and are not disclosed to any 

other person, except the therapist’s supervisor, consulting therapist or 

attorney.”  740 ILCS 110/2 (emphasis added). 

 

c. 2013 Amendment:  Incorporates process under HIPAA to “de-

identify” information (45 CFR 164.514) 

 

D. Disclosure of Confidential Information – “who can obtain otherwise 

confidential information?” 

 

The following are entitled to request/copy/inspect recipient’s record upon request: 

(740 ILCS 110/4) 

  

Each of these persons may also authorize disclosure to other persons by 

providing written consent. 

 

AGE-CATEGORIES 

 

a. If the minor is under 12 years old → then the parent/guardian may 

request/copy/inspect the record 

 

(1) Right of a non-custodial parent to mental health records of 

minor child.  In re Marriage of Markey, 166 Ill. Dec. 392 (1st 

Dist. 1991). 

 

(2) Only one parent’s consent needed to release to third person.  In 

re Marriage of Troy S., 319 Ill.App.3d 61 (3rd Dist. 2001). 

 



4 
 
 

b. If the minor is over 12 years old → the minor may 

request/copy/inspect the record. 

 

c. If the minor is between 12 and 17 years old → a parent/guardian may 

request/copy/inspect the record only if: 

Minor is informed and does not object to disclosure (valid 

authorization); or 

The therapist finds no compelling reason to withhold. 

NOTE: If minor does not consent, parent may still receive 

the following limited information without consent: current 

physical and mental condition, diagnosis, treatment needs, 

services provided and services needed.740 ILCS 

110/4(a)(3). 

   

Disclosure to Other Persons with Consent. 

 

1. Requirements for consent:  740 ILCS 110/5(a)(7) 

 

i. In writing; 

 

ii. Executed by a person authorized under Section 4 of the 

Act; 

 

iii. Specifies to whom information can be released; 

 

iv. Specifies who is releasing information; 

 

v. Specifies nature of the information to be disclosed; 
 

vi. States the purpose for disclosure; 

 

vii. States the consequences of a refusal to disclose, if any; 

 

viii. States the right to review and copy record before 

disclosure; 

 

ix. States the right to revoke at any time; 

 

x. Is witnessed by a person who can attest to the identity 

of the person entitled to execute; and 

 

xi. Specifies the calendar date on which the consent 

expires (if no calendar date is stated, information may 
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be released only on the day the consent form is received 

by the therapist). 

 

a. Special exceptions to general prohibitions on disclosure – 740 

ILCS 110/10 

 

(1) In civil, criminal, administrative or legislative proceedings 

when recipient introduces his or her mental health or aspect 

of services received as an element of claim or defense.  740 

ILCS 110/10(a)(1) 

 

a. Court must first conduct in camera examination of 

testimony and/or records and make specific findings as 

required under the Act. 

 

b. Renzi v. Morrison, 249 Ill.App.3d 5 (1st Dist. 

1993).  Holding:  Patient can recover damages from 

psychiatrist who testified without patient's consent as to 

patient's treatment and condition in custody matter 

involving patient’s child. Psychiatrist was never appointed 

by the court to evaluate patient nor was the psychiatrist 

subpoenaed or ordered by the court to testify. The court 

held that the psychiatrist violated the Mental Health 

Confidentiality Act by testifying in such a cooperative 

manner. 

 

c. Goldberg v. Davis, 215 Ill.App.3d 930 (1st Dist. 

1991), rev’d, 151 Ill.2d 267 (1992).  Holding: Psychiatrist 

currently treating patient was ordered to provide the 

patient's medical records for an in camera review by the 

court in a sexual malpractice suit brought by the patient 

against her former psychiatrist.  The Illinois Supreme Court 

expressly reversed the Appellate Court's holding that the 

patient's medical treatment could not be disclosed. 

 

(2) Records/communications pursuant to court-ordered 

examination under certain circumstances as provided in Act.  

740 ILCS 110/10(a)(4) 

 

(3) Certain proceedings under Juvenile Court Act.  740 ILCS 

110/10(a)(11) – see below discussion on Juvenile Court 

information. 
 

 E. Multiple Clients (i.e. couples or family therapy) 

 



6 
 
 

1. Disclosure among family members 

 

a. Cannot disclose from spouse to spouse without consent of first 

spouse; 

 

2. Parents Right to Privacy 

 

a. Cannot disclose from parent to child without consent of parent; 

 

3. May disclose from child to parent if child is: 

 

a. under 12;  

 

b. over 12 and consenting;  

 

c. over 12 and objecting, but therapist does not find compelling 

reasons for denying access; OR 

 

d. if over 12 and objecting, parent is entitled to information related 

to physical and mental condition, diagnosis, treatment needs, 

services provided and services needed. 

 

4. To Third Parties about members of the family 

 

a. May disclose information regarding adult recipient only based on 

written consent; and 

 

b. May disclose information about minor recipient with either 

parent’s consent if: 

 

ii. Minor is under 12 and no custody decree limiting right to 

consent. 

 

iii. Minor is 12 or older, minor consents or there is no 

compelling reason to withhold, and parent consents and 

there is no custody order limiting parents' right to consent. 

 

5. Practical considerations 

 

a. Maintain records of all individual sessions for each family member 

separately; and 

 

b. Redact all information in group sessions which comes from non-

consenting participant. 
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6. Confidentiality in Group Therapy 

 

a. Maintain information on each individual in separate file. 

 

b. Where group notes and information requested regarding one 

member, black out all other information. 

 

c. Do not assume that participants obligated to maintain 

confidentiality even if they agree to do so. 

 

II. SUBPOENAS 

  

A. Pursuant to Court Order 

 

1. Mental health records and communications may be disclosed by a 

therapist in response to a subpoena when the subpoena is accompanied by 

a court order authorizing the issuance of subpoena or the release of 

information.  740 ILCS 110/10(d). 

 

2. The court order must be obtained after written notice of a motion to both 

the recipient and the therapist. 

 

a. Purpose of the Notice of Motion:  the recipient and the treatment 

provider must receive written notice of a motion for disclosure and 

the opportunity to be heard in court before the court issues any order 

authorizing issuance of a subpoena or disclosure of information. 

 

3. Mandziara v. Canulli, 299 Ill.App.3d 593 (1st Dist. 1998):  Attorney who 

issues subpoena for mental health records without first obtaining court 

order may be sued by patient in action for damages. 

 

4. Requirement does not apply to child abuse and child neglect investigations 

when being performed by DCFS personnel.  In such cases, a court order is 

not required. 

 

5. HIPAA Qualified Protective Order generally does not satisfy this 

requirement. 

 

B. Pursuant to Authorization 

 

1. Mental health records and communications may be disclosed by a 

therapist in response to a subpoena when the subpoena is accompanied by 

a valid authorization which meets the requirements of Section 5 of the 

Confidentiality Act.  (740 ILCS 110/5) 
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2. Requirements for valid authorization (740 ILCS 110/5(a)(7)):   

 

a. See above: same as requirements for personal consent 

 

3. Any of the persons entitled to inspect a recipient’s record under 740 ILCS 

110/4 may authorize disclosure to other persons by providing written 

consent: 

 

a. Parent/guardian of minor under 12: 

 

(1) In re Marriage of Markey, 166 Ill. Dec. 392 (1st Dist. 

1991): Right of a non-custodial parent to mental health 

records of minor child. 

 

(2) In re Marriage of Troy S., 319 Ill.App.3d 61 (3rd Dist. 

2001). Only one parent’s consent needed to release to third 

person. 
 

b. The recipient, if a minor over 12 or an adult 
 

c. Guardian of disabled adult 

 

d. Attorney or guardian ad litem representing minor 12 or older in 

any judicial or administrative proceeding, so long as there is a 

court order granting such right 

 

e. An agent under a power of attorney for health care or for property, 

when the power of attorney authorizes the access  
 

f. Attorney-in-fact appointed under the Mental Health Treatment 

Preference Declaration Act 

 

g. Any person in whose care and custody the recipient has been 

placed pursuant to Section 3-811 of the Mental Health Code 

 

C. Pursuant to Exception 

 

1. In civil, criminal, administrative or legislative proceedings when recipient 

introduces his or her mental health or aspect of services received as an 

element of claim or defense.  740 ILCS 110/10(a)(1). 

 

a. Court must first conduct in camera examination of testimony 

and/or records and make specific findings as required under the 

Act. 
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2. Pursuant to court-ordered examination under certain circumstances as 

provided in Act.  740 ILCS 110/10(a)(4). 

 

3. In certain proceedings under Juvenile Court Act.  740 ILCS 110/10(a)(11). 

 

D. Further Considerations 

 

1. Section 110/10(d) requires subpoenas duces tecum (subpoenas for records) 

to include the following language: 

 
a. “No person shall comply with a subpoena for mental health records 

or communications pursuant to Section 10 of the Mental Health 

and Developmental Disabilities Confidentiality Act, 740 ILCS 

110/10, unless the subpoena is accompanied by a written order that 

authorizes the issuance of the subpoena and the disclosure of 

records or communications.” 
 

b. Public Act 98-0221, effective January 1, 2014, mandates the 

required language for all subpoenas and amends the language as 

follows (underlined language being new): 
 

i. “No person shall comply with a subpoena for mental health 

records or communications pursuant to Section 10 of the 

Mental Health and Developmental Disabilities 

Confidentiality Act, 740 ILCS 110/10, unless the subpoena 

is accompanied by a written order  that authorizes the 

issuance of the subpoena and the disclosure  of records or 

communications or by the written consent under  Section 5 

of that Act of the person whose records are being  sought.” 

 

2. Seek consent from client when possible, otherwise notice to person; record 

holders 

 

3. In absence of consent or, if disagree with consent, file motion to quash 

 

Personal notes v. record 

 

a. Personal notes are generally not discoverable 

 

b. NOTE:  A note is NOT personal simply because it was:  (1) written by the 

therapist; (2) hand written; or (3) because the therapist wants it to be 

"personal.” 
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c. Three categories of “content criteria” 

 

i. Information disclosed to the therapist in confidence by other 

persons on condition that such information would never be 

disclosed to the recipient or other persons; 

 

ii. Information disclosed to the therapist by the recipient which 

would be injurious to the recipient's relationships to other 

persons; and 

 

iii. The therapist's speculations, impressions, hunches and 

reminders. 

 

d. Rules to keep a note “personal” 

 

i. Sole possession of therapist 

 

ii. For own personal use 

 

iii. May only be disclosed to supervisor, consulting therapist or 

attorney 

 

iv. Once a note is mixed with a record, it ceases to be a note. 

 

v. NOTE:  Raw data: Generally need not be disclosed to the 

client or others, but must be disclosed at client's request to 

another psychologist.  Confidentiality Act, 740 ILCS 

110/3(c) 

 

e. Determination of whether personal notes satisfy criteria for personal notes 

under the Confidentiality Act may be made by trial court after review of 

the notes in camera.  In re Estate of Bagus, 691 N.E.2d 401 (Ill. App.Ct. 

1998). 

 

***Things to Remember About Confidentiality*** 

 

1. All mental health records are confidential…kind of.   There are many ways that 

individuals seek to gain access, including waivers and exceptions. 

 

2. The fact that someone is the recipient to mental health services is confidential 

information. 

 

3. Ask: 

 

a. Who is asking for access to the record? 
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b. How old is the person whose records are being sought? 

 

c. What authority does the person have to obtain records? 

 

4. Be aware that there are specific statutes, which have different requirements and may 

require higher scrutiny when obtaining court orders for records. 

 

a. Confidentiality of Alcohol and Drug Abuse Patient Records – 42 CFR Part 2 

 

b. AIDS Confidentiality Act, 410 ILCS 305/1 et seq. 

 

5. Counsel the recipient/patient/student (and/or the parents/guardian) on the limitations 

of confidentiality, including activities that may constitute waiver: child abuse, elder 

abuse, or when they put their mental health at issue as an element of their claim or 

defense. 

 

6. When you receive a subpoena for mental health records, ensure there is requisite 

notice, there is the requisite language on the subpoena, and there is a court order. 

 

7. **Be aware that court ordered evaluations such as 604.10(b) in domestic relations 

(divorce, custody) or 215 exams in civil litigation cases are not confidential.** 

 

8. Be aware that professionals are not supposed to re-disclose records that are in their 

file from other places even when there is a lawful subpoena with a court order, 

unless the subpoena and court order are written to include the additional records.  If 

not, each provider will require their own authorization or proper notice, subpoena, 

and court order. 

 

III. Juvenile Court  

 

A. Juvenile Court Act 

 

1. Statements made by the minor regarding the abuse or neglect are 

admissible into evidence (705 ILCS 405/2-18(4)(c)) 

 

2. The privileged character of communications between any professional 

person and patient/client does not apply to proceedings under the Juvenile 

Court Act.  (705 ILCS 405/2-18(4)(e)) 

 

B. Abused and Neglected Child Reporting Act 
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1. Privileged character of communications between professional and patient 

does not apply to situations involving abused or neglected children.  (325 

ILCS 5/4) 

 

C. Mental Health and Developmental Disabilities Confidentiality Act 

 

1. Records and communications shall be disclosed in proceedings filed under 

the Juvenile Court Act and the recipient of mental health services is named 

as the parent, guardian, or legal custodian.  (740 ILCS 110/10(a)(11)) 

 

IV. Consent for Treatment and Protecting Minors’ Rights 

 

a. Outpatient Services under the Mental Health Code, 405 ILCS 5/3-501 

 

i. Any minor 12 years old or older may request and receive counseling and 

psychotherapy on outpatient basis. 

 

ii. Consent of parent, guardian or person in loco parentis NOT necessary for 

outpatient counseling or psychotherapy. 

 

iii. Parent, guardian, person in loco parentis shall not be informed of 

counseling or psychotherapy without minor’s consent unless: 

 

1. The facility director believes such disclosure is necessary; and  

 

2. Informs minor of disclosure 

 

iv. 12-17 years old: sessions limited to five (5) 45-minute sessions, until 

consent of parent, guardian, person in loco parentis is obtained. 

 

v. Parent, guardian not responsible for costs if do not consent. 

 

b. Inpatient Treatment under the Mental Health Code 

 

i. A 16 or 17 year old minor may admit him- or her-self as a voluntary 

patient by executing the application.  405 ILCS 5/3-502. 

 

ii. The minor shall be treated as an adult 

 

iii. The minor’s parent, guardian, or person in loco parentis must be 

immediately informed of admission 

 

V. § 604.10. Interviews; evaluations; investigation. 

 



13 
 
 

A. 604.10(b) Evaluation – Court’s Professional 

 

1. Appointed by the court to assist in determining the best interest of the 

child 

 

2. The professional’s report must contain: 

 

a. a description of the procedures employed during the evaluation 

 

b. a report of the data collected 

 

c. all test results 

 

d. any conclusions of the professional relating to the allocation of 

parental responsibilities under Sections 602.5 and 602.7 

 

e. any recommendations of the professional concerning the allocation 

of parental responsibilities or the child's relocation 

 

f. an explanation of any limitations in the evaluation or any 

reservations of the professional regarding the resulting 

recommendations 

 

3. The professional shall send his or her report to all attorneys of record, and 

to any party not represented, at least 60 days before the hearing on the 

allocation of parental responsibilities 

 

4. The court shall examine and consider the professional’s report only after it 

has been admitted into evidence or after the parties have waived their right 

to cross-examine the professional 

 

B. 604.10(c) Evaluation – Party’s Retained Professional 

 

1. Upon notice and motion of a parent or any party within a reasonable time 

before trial, the court shall order an evaluation to assist the court in 

determining the child’s best interests unless the court finds that an 

evaluation is untimely or not in the best interests of the child 

 

2. Motion for evaluation must, at minimum, identify the proposed evaluator 

and the evaluator’s specialty or discipline 
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3. An order for evaluation must include: 

 

a. Evaluator’s name; 

 

b. Address 

 

c. Telephone number 

 

d. Time, place, conditions, and scope of the evaluation 

 

4. Contents of the professional’s report is the same as under 604.10(b) 

 

5. A party who retains a professional to conduct an evaluation shall cause the 

evaluator’s written report to be sent to the attorneys of record no less than 

60 days before the hearing on the allocation of parental responsibilities 

 

a. If a party fails to comply with this provision, the court may not 

admit the evaluator’s report into evidence and may not allow the 

evaluator to testify  

 

VI. Supreme Court Rule 215  

 

A. If physical or mental condition of a party or a person in the party’s custody or 

legal control is in controversy: 

 

1. Court may order the party to submit to a physical or mental examination 

 

a. Licensed professional in a discipline related to the condition 

involved 

 

b. Court sets the scope of the examination and designates the 

examiner 

 

c. Examiner must be disclosed as a controlled expert witness 

 

B. The examiner shall prepare and deliver the report within 21 days after completion 

of the examination to the attorneys for the requesting party and the party 

examined 
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1. Report will contain: 

 

a. Examiner’s findings 

b. Results of all tests made 

c. Examiner’s diagnosis and conclusions 

 

VII. Additional Issues 

 

A. Psychological test material – raw data 

 

1. 740 ILCS 110/3 

 

2. Psychological test material whose disclosure would compromise the 

objectivity or fairness of the testing process may not be disclosed to 

anyone including the subject of the test and is not subject to disclosure in 

any judicial proceeding.  

 

a. Any recipient who has been the subject of the psychological test 

shall have the right to have all records relating to that test disclosed 

to any psychologist designated by the recipient  

 

 


