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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

 
VERNON JEFFERSON and NORA ) 
JEFFERSON,    ) 
      ) 
    Plaintiffs, ) NO. 07 L 13948 
      ) 
vs.      ) 
      ) 
JAMES D. PELIWO, individually ) Lynn M. Egan, Judge Presiding 
and/or as an agent and/or employee ) General Calendar “J” 
of ROADWAY EXPRESS, INC., an ) 
Illinois Corporation; ROADWAY  ) 
EXPRESS, INC., an Illinois   ) 
Corporation,    ) 
      ) 
    Defendants. ) 
 

ORDER 
 

This matter coming to be heard pursuant to various motions, including 
defendants’ motions in limine to bar the testimony of James O’Donnell, as well as 
the evidence of defendant Peliwo’s drug use, due notice having been given, the 
motions having been fully briefed and argued, and the court being duly advised in 
the premises, IT IS HEREBY ORDERED as more fully set forth below. 

 
FACTS 

 
Plaintiffs filed suit as a result of an automobile accident with defendant 

Peliwo in November 2006. Mr. Peliwo rear-ended plaintiffs’ vehicle while driving 
through an I-Pass lane on Interstate 294 at approximately 53 miles per hour. Mr. 
Peliwo testified he took his eyes off the road for several seconds in order to 
retrieve cigarettes stored in his lunch box. When he returned his attention to the 
road, he noticed a van 20 feet in front of him had slowed, but he was unable to 
avoid a collision. Following the accident, Peliwo was taken to Hinsdale Hospital, 
where he was examined. His evaluation included an x-ray of his back and 
urinalysis. The urinalysis revealed the presence of metabolized benzoylecgonine 
(BZE), which is a pharmacologically inactive metabolite of cocaine.1 After 
approximately 3 to 4 hours in the hospital, Peliwo became irritated and left after 
refusing a drug test requested by his employer. Later that evening, approximately 
7 ½ hours after the accident, Peliwo acquiesced to his employer’s demand for a 
drug test, which also revealed the presence of BZE in his urine. No blood tests 
were performed at the hospital or by his employer.  

                                                 
1
 This finding is not synonymous with the presence of actual cocaine in his urine. (O’Donnell 

deposition, pg. 42) 
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James O’Donnell, a pharmacist and Board Certified pharmacologist, 

testified the urinalysis performed at Hinsdale Hospital was simply a screening 
test which did not reveal the precise level of BZE in Peliwo’s urine. However, the 
subsequent test by his employer revealed a BZE level of 44,963 nanograms per 
milliliter. O’Donnell testified such a level was significant and indicative of 
“relatively recent” exposure to cocaine. (O’Donnell deposition, pg. 52) More 
specifically, he opined Peliwo ingested cocaine no more than 4 hours prior to the 
accident. Id. at 62-63 & 115. Although he conceded there is no scientifically valid 
method to equate the presence of BZE in urine with clinical impairment and that 
a pharmacologically inactive substance such as BZE “doesn’t have an 
effect…doesn’t do anything to the brain” (Id. at pp. 68-69, 96), he testified Peliwo 
was impaired at the time of the accident because his behavior was consistent 
with cocaine intoxication. Id. at 71 Specifically, Mr. O’Donnell testified Peliwo’s 
decision to divert his eyes from the road in order to search for cigarettes is 
indicative of the sort of poor judgment caused by cocaine intoxication. He also 
opined that the notation in the Hinsdale Hospital records about Peliwo becoming 
irritated after several hours, stating he wanted to “get the hell out of here” and 
leaving after being told his employer wanted a drug test reflected conduct 
consistent with cocaine dysphoria. (O’Donnell deposition, pp. 56 & 58)     

 
 

Defendants’ Motion In Limine #1 
 

 Defendants’ first motion in limine seeks to bar the testimony of James 
O’Donnell because it does not satisfy the Frye standard for admissibility and any 
probative value is outweighed by the prejudicial nature of it. (Motion, pg. 2) 
Although the written motion argues all aspects of O’Donnell’s opinions violate 
Frye, defense counsel stated during oral argument that the scope of this 
argument was limited to O’Donnell’s opinion about the timing of Peliwo’s 
ingestion of cocaine. As noted above, O’Donnell offered the opinion that Peliwo 
ingested cocaine no more than 4 hours before the accident. The bases of his 
opinion in this regard are his knowledge of the published scientific research 
about half-life in the excretion patterns of BZE in urine and the substantial BZE 
level of 44,963 detected in Peliwo’s urine. (O’Donnell deposition, pp. 52, 62 & 65) 
Such bases are not novel. Instead, they are widely used and generally accepted 
in the scientific community. For instance, the reliance on the BZE level is simply 
objective, laboratory data, which is utilized on a daily basis in scientific 
endeavors; and published literature is frequently relied upon by physicians and 
scientists. Indeed, such literature often informs the research and understanding 
of such professionals. Thus, the bases of O’Donnell’s opinions do not mandate a 
Frye hearing.  
 
 Instead, a Frye inquiry is only necessary where the scientific principle, 
technique, or test offered by the expert to support his testimony is “new” or 
“novel.” People v. McKown, 226 Ill. 2d 245, 258 (2009) (McKown I), citing Frye v. 
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United States, 293 F.3d 1013 (D.C. Circ. 1923). Importantly, a technique or 
methodology is considered novel where it is original or striking, or does not 
resemble something formerly known or used. People v. Nelson, 235 Ill. 2d 386, 
431 (2009). The technique of establishing ingestion time of cocaine from BZE 
levels in urine has not even been repudiated by defendants’ own expert, Adam 
Negrusz, or by the literature submitted in support of defendants’ motions. 
Although Negrusz emphatically dismissed the suggestion that BZE levels in urine 
have any correlation to clinical impairment, he was never asked about 
O’Donnell’s testimony regarding time of ingestion based on such levels. Further, 
although the Isenschmid article submitted by defendants states, “little can be said 
about …metabolite concentrations and time of cocaine use…” (Exhibit E, pg. 81), 
it does not reject O’Donnell’s methodology of analyzing cocaine half-life and 
excretion patterns. In fact, just the opposite is true as it expressly notes positive 
BZE levels may provide “an approximate window of time of use” and references 
urinary elimination half-lives and excretion patterns as part of the analysis. Id. at 
81. Thus, defendants’ motion must fail. O’Donnell’s opinion in this case about 
time of cocaine ingestion is not based on novel principles or techniques; instead, 
the medical literature supplied by defendants reveals the principles upon which 
his opinion is based are generally accepted in the scientific community. 
Therefore, defendants’ motion in limine #1 is denied, although the argument 
about the prejudicial impact of the testimony is addressed in the context of 
defendants’ motion #2. 
 

Defendants’ Motion In Limine #2 
 

 Defendants’ second motion in limine seeks to bar all testimony, including 
that of James O’Donnell, suggesting Peliwo used cocaine or tested positive for 
BZE. Although defendants’ motion is premised on the argument there is no 
evidence of impairment, it is more accurate to say there is only opinion testimony 
about impairment. Given the nature of this opinion testimony, some fundamental 
principals are worth noting as a threshold matter.  
 

It is well accepted in Illinois that evidence of intoxication is “extremely 
prejudicial.” Marshall v. Osborn, 213 Ill.App.3d 134, 140 (3rd Dist., 1991). As a 
result, evidence of drug or alcohol consumption is only admissible when actual 
intoxication can be proved. Wiegman v. Hitch-Inn Post, 308 Ill.App.3d 789, 803 
(1st Dist., 1999). In order to prove intoxication, there must be evidence beyond a 
test result revealing the presence of an intoxicating substance. Bodkin v. 5401 
S.P., 329 Ill. App. 3d 620, 633-34 (1st Dist. 2002). Instead, there must be 
evidence of some “act, action, conduct, appearance, observation or circumstance 
… [which] either directly or by reasonable inference demonstrates that the 
conduct of the individual at and before the accident may have been [impaired].” 
Shore v. Turman, 63 Ill. App. 2d 315, 323 (4th Dist. 1965). Stated differently, the 
evidence must show a “diminution in the ability to think and act with ordinary 
care.” Marshall, supra. Importantly, “mere involvement in an accident is not 
indicative of impairment.” Wiegman, supra; see also, Chubb/Home Insurance Co. 
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v. Outboard Marine Corp., 238 Ill. App. 3d 558, 571 (1st Dist. 1992). Instead, 
there must be proof of impairment beyond mere miscalculation or errors in 
judgment. Id. Generally, evidence of impairment may be elicited directly through 
the testimony of the impaired person, or circumstantially, through opinion 
testimony of those who observed the person’s impairment, expert testimony, or 
through evidence of erratic behavior, including bizarre or unusual driving 
patterns. Id. at 570. 

 
In the present case, such supporting evidence is absent. Peliwo denied 

ingestion of cocaine and everyone who assessed him at the scene testified they 
saw nothing suggestive of impairment. For instance, Illinois State Trooper Dawan 
Anderson did not note any evidence of impairment, although he was certainly 
trained to assess drivers for it. (Anderson Deposition, pg. 58) Similarly, 
paramedic Brian Morrice also testified he had no basis to suspect Mr. Peliwo was 
impaired at the scene. (Morrice Deposition, pp. 21-22) Instead, his examination 
of Peliwo revealed normal responses. (Id. at 17-19)2 Thus, there is no direct 
evidence of impairment or circumstantial evidence through the opinion testimony 
of those who observed his behavior. Instead, plaintiffs rely exclusively upon the 
circumstantial evidence supplied by the testimony of their expert witness, James 
O’Donnell, who concedes the presence of BZE in urine does not correlate with 
impairment. (O’Donnell Deposition, pg. 68) In fact, not only did he concede this 
point in his discovery deposition, but also in his own book entitled, “Drug Injury: 
Liability, Analysis & Prevention.” (Exhibit C)(“urine tests do not tell us anything 
about impairment…”) Despite these concessions, O’Donnell opined Peliwo was 
intoxicated at the time of the accident, although he had no opinion about the level 
of impairment. (O’Donnell Deposition, pg. 72) Significantly, his rationale can be 
reduced to the following: cocaine can cause poor judgment and irritability; Peliwo 
demonstrated poor judgment while driving and became irritated at the hospital; 
therefore, Peliwo was impaired by cocaine. 3  

 
Such rationale is insufficient to admit such prejudicial testimony, 

particularly since O’Donnell admitted poor judgment while driving and irritability 
can occur in the absence of intoxication. (O’Donnell Deposition, pp. 58-59, 72) 

Perhaps more importantly, however, his emphasis on Peliwo’s decision to divert 
his eyes from the road in order to reach for cigarettes is contrary to established 
case law, which unequivocally states, “mere involvement in an accident is not 
indicative of impairment.” Wiegman, supra. The importance of this point is 
evident when considered in the context of the case law requirements for 
impairment evidence: such evidence must lead to a reasonable inference that the 

                                                 
2
 The fact that he testified Peliwo’s blood pressure readings were elevated and that high blood 

pressure can be “symptom of a lot of things, cocaine being one of them” (Morrice Evidence 
Deposition, pg. 35), does not alter this conclusion, particularly given his testimony about Peliwo’s 
history of hypertension.   
3
 Although this court makes no findings about O’Donnell’s qualifications and does not consider 

them in the context of the motions, it is worth noting he was described by the federal court as a 
“singularly unimpressive witness” with “weak” credentials. Kunz v. DeFelice, 538 F.3d 667, 676 
(7

th
 Cir. 2008).   
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substance caused a “diminution in the ability to think and act with ordinary care.” 
Marshall, supra. Elevated blood pressure does not lead to a reasonable 
inference of drug use. Irritation after a prolonged wait in a hospital setting does 
not lead to a reasonable inference of drug use. Carelessness while driving, 
absent “bizarre or unusual driving patterns” does not lead to a reasonable 
inference of drug use. Thus, O’Donnell’s opinions about these facts have scant 
probative value, even when considered collectively.     
 

Although O’Donnell’s expert testimony and examination of clinical 
behavior is an accepted method of assessing impairment, the facts upon which 
he bases his opinions fall far short of the sort of evidence sufficient to support a   
“reasonable inference” of impairment. Shore, supra. For example, in Brawner v. 
City of Chicago, 337 Ill. App. 3d 875 (1st Dist. 2002), O’Donnell was permitted to 
offer opinion testimony about impairment, but the behavior he relied upon was 
dramatically different from the present case since it was far beyond “mere 
miscalculation or errors in judgment.” Chubb, supra. Indeed, the behavior was 
shocking and completely irrational as the decedent ran red lights, kidnapped a 
pedestrian, fled the police, and crashed into a store window. The present case 
involves nothing even remotely similar. Instead, O’Donnell relies on the fact that 
Peliwo took his eyes off the road for several seconds while driving. Not only does 
this fail to raise a reasonable inference of intoxication, it is the sort of poor 
judgment likely exercised on a daily basis by people who have never ingested 
drugs or alcohol. Similarly, becoming agitated after spending 3 to 4 hours at a 
hospital is another behavior likely seen on a regular basis in patients who have 
no exposure to drugs or alcohol. Peliwo’s “flight” from the hospital after being 
advised his employer wanted a drug test does not alter these conclusions. 
Although it is certainly reasonable to assume this behavior is indicative of his 
knowledge such a test would be positive, it does not render the BZE results or 
O’Donnell’s testimony admissible, even if this court accepted plaintiffs 
characterization of Peliwo’s action as “flight” indicative of guilt (Plaintiffs’ 
Response, pg. 6) since the only consciousness of guilt apparent from this 
behavior is Mr. Peliwo’s knowledge he had cocaine in his system. His flight does 
not indicate Mr. Peliwo was guilty of driving while impaired.  

 
Thus, the record as a whole does not justify admission of such evidence 

since the facts are not such that one can reasonably infer Peliwo was impaired at 
the time of the accident. Without such evidence, testimony about his ingestion of 
cocaine or BZE levels is irrelevant. Sobczak v. GMC, 373 Ill.App.3d 910, 924 (1st 
Dist., 2007). Therefore, O’Donnell’s testimony and all other evidence of Mr. 
Peliwo’s drug use is appropriately excluded, particularly given the fact that the 
prejudicial impact of this evidence far outweighs its probative value. See McGrew 
v. Perlman, 304 Ill. App. 3d 697, 703 (1st Dist. 1999); see also, Petraski v. 
Thedos, 382 Ill.App.3d 22, 32 (1st Dist., 2008)(relevant and reliable evidence may 
nevertheless be excluded if its probative value is “substantially outweighed by the 
danger of unfair prejudice.”) Although this court is loathe to exclude expert 
testimony where no challenge based on lack of qualifications exists, testimony 
about drug use in a vehicular accident is highly charged evidence. In fact, it is 
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precisely the sort of evidence that could preclude jurors from fairly considering all 
the facts. After questioning thousands of prospective jurors over a nearly 16 year 
judicial career, this court is keenly aware of the hostility with which the public 
reacts to evidence of driving while intoxicated. Indeed, this court’s experience 
reveals a surprisingly high number of prospective jurors who have lost a family 
member or friend to accidents involving intoxicated drivers; and organizations 
such as MADD have successfully advocated against driving while intoxicated to 
such an extent that the public has been sensitized to the evils of such conduct in 
a way that mandates the most careful scrutiny of such evidence. After doing so, 
with full appreciation and respect for the unique role of jurors in assessing the 
weight of expert testimony, this court cannot permit evidence about Peliwo’s drug 
use or BZE levels.     

 
For many of the same reasons, evidence of his drug use is inappropriate 

for impeachment purposes. Even though Peliwo’s denial of cocaine use is 
rejected by his own expert, as well as the objective urinalysis data, the probative 
value is far outweighed by the prejudicial impact. Further, the likelihood jurors 
would consider the information solely for credibility purposes is negligible. While 
courts have regularly allowed evidence of drug addiction to evaluate witness 
credibility (People v. Coleman, 206 Ill. 2d 261, 282 (2002)), plaintiffs cite no case 
where a single instance of drug use has come in for a similar purpose.4 Thus, the 
evidence is barred even for the limited purpose of impeachment. 

 
REQUEST FOR JUDGMENT 

 
In the body of defendants’ motion in limine #2, they ask for judgment “on 

plaintiffs’ counts for willful and wanton conduct” (Defendants’ motion, pg. 4), 
although no particular counts are identified until the prayer for relief, which asks 
for judgment on Counts 2 & 6. However, this court already granted summary 
judgment as to Count 6 on April 25, 2011. Thus, the motion is moot as to Count 
6.  

 
As to the request for judgment on Count 2, no procedural vehicle is 

identified in the motion. Further, the cases cited in support of the argument 
involve a directed verdict (Stamat v. Merry, 78 Ill.App.3d 445 (1st Dist., 1979)) 
and a decision of the Illinois Industrial Commission following an evidentiary 
hearing. McKernin Exhibits, Inc. v. Industrial Commission, 361 Ill.App.3d 666 (1st 
Dist., 2005). Neither case provides any clue as to the basis for defendants’ 
motion. Thus, the request for judgment on Count 2 is denied as this court is 
precluded from properly assessing the argument.  
 

 
 
 

                                                 
4
 Importantly, this court does not consider Mr. Peliwo’s positive drug test in 2006 and his DUI 

conviction 15 years prior to be evidence of “habitual drug use.”  
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Plaintiffs’ Motion to Amend Complaint 
 

Plaintiffs filed a separate motion to amend the Fifth Amended Complaint. 
Specifically, they seek to amend Counts 2 and 6 pursuant to section 2-604.1 in 
order to include a prayer for punitive damages. Due to the April 25, 2011 order 
granting summary judgment as to Count 6, the motion is inherently a motion to 
reconsider this order. However, no new arguments are raised. Thus, the motion 
to reconsider the April 25, 2011 order granting summary judgment as to Count 6 
is denied since such a motion must be supported by newly discovered evidence, 
changes in the law or errors in the court’s prior application of existing law. Koczor 
v. Melnyle, No. 1-10-1859 (1st Dist., January 28, 2011). Insofar as Count 2 is 
concerned, the allegations of willful and wanton conduct against Peliwo are 
premised upon his ingestion of cocaine prior to the accident, his speed and his 
lack of attentiveness while driving. These facts are insufficient to justify punitive 
damages since evidence of cocaine will not be admitted and the remaining facts 
are not indicative of the necessary reckless indifference.  

 
It is well-settled punitive damages are not favored in the law and are 

inappropriate “absent evidence of outrageous conduct or acts committed with 
malice or a reckless indifference towards the rights of other.” McCann v. 
Presswood, 308 Ill. App. 3d 1068, 1071 (4th Dist. 1999). Therefore, plaintiffs’ 
burden is to establish a “reasonable likelihood of proving facts at trial sufficient to 
support an award of punitive damages.” 735 ILCS 5/2-604.1; see also LaSalle 
Nat’l Bank v. Willis, 378 Ill. App. 3d 307, 316 (1st Dist. 2007).  In the instant case, 
plaintiffs cannot sustain this burden in light of this court’s ruling on defendants’ 
motion in limine #2 and the nature of the other facts. Thus, the motion to amend 
the complaint is denied.  

 
CONCLUSION 

 
 Defendants’ motion in limine #1 is denied; however, defendants’ motion in 
limine #2  is granted. Thus, all evidence of Peliwo’s drug use and BZE levels is 
barred. Defendant’s motion for judgment on Count 2 of plaintiffs’ Fifth Amended 
Complaint is denied due to the lack of any procedural detail. 
 
 Plaintiffs’ motion to amend the complaint to add a claim for punitive 
damages is denied.  
 
 
 
 
 
 
 
    ENTERED:         
        Lynn M. Egan, Circuit Court Judge  


