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SCENARIOS ANSWER SHEET 

1. The Medical Incentive Fund v. The Angiogram 

 
Question: Did the Plaintiff have a claim for breach of the doctor’s fiduciary duty to her 

husband? 

Answer: No.  

The Illinois Supreme Court recognized that the doctor had a fiduciary duty to his patient. 

However, the Court declined to recognize what it stated was a new cause of action for breach of 

fiduciary duty against a physician for the physician’s failure to disclose HMO incentives. In the 

Supreme Court’s view, the BFD claim would be duplicative of a medical negligence claim. Both 

claims rested on whether it was a violation of the standard of care to fail to order the test. Neade 

v. Portes, 193 Ill. 2d 433 (2000). Note, however, Chief Justice Harrrison’s dissent. He opines 

that the negligence claim and the breach of fiduciary duty claim are not identical and that the 

doctor’s failure to disclose the financial incentive was a separate wrong. 

See also Fabricare Equip. Credit Corp. v. Bell, 328 Ill. App. 3d 784 (1st Dist. 2002); 

Majumdar v. Lurie, 274 Ill. App. 3d 267, 273–74 (1st Dist. 1995); Calhoun v. Rane, 234 Ill. 

App. 3d 90, 95 (1st Dist. 1992) (finding that when a breach of fiduciary duty claim against a 

lawyer is based on the same operative facts as a legal malpractice claim and results in the same 

injury, the breach of fiduciary duty claim should be dismissed as duplicative). 

2. Beam Me Up, Scottie! 

 

Question: Did Scottie have a claim for BFD against his lawyers? 

Answer: No.  

The trial court granted judgment in favor of P&H as to the BFD claim. The court found 

that the operative facts underlying both the negligence claim and the BFD claim were the same. 

Scottie alleged that P&H placed its interests and other clients ahead of Scottie’s interests, that 

P&H failed to adequately represent Scottie in the purchase, and that this caused Scottie to enter 

into a deal he otherwise would not have done had he known of these facts. The appellate court 

affirmed, finding that “this court has consistently held that while claims for legal malpractice and 

breach of fiduciary duty may be conceptually distinct, when such claims are supported by the 

same operative facts and result in the same injury to the plaintiff, the breach of fiduciary duty 
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claim is duplicative of the malpractice claim and should be dismissed.” Pippen v. Pederson, 

2013 IL App (1st) 111371, ¶ 23. 

3. The Other Woman v. The Condo Board 

 
Question: Could Plaintiff succeed without evidence that the vote of all the condo owners 

would have resulted in a determination that the Board should not exercise its right of first 

refusal? 

Answer: Yes.  
The court recognized that the business judgment rule can defeat a BFD claim against a 

condo board, even where the board fails to follow the board rules and declaration. However, the 

business judgment rule did not protect the Board here because the board did not appear to be 

exercising business judgment, as opposed to animosity. The court also held that Plaintiff had met 

her burden of showing proximate cause. While a Plaintiff in a BFD claim must show that she 

suffered damages proximately caused by the breach of fiduciary duty, the appellate court held 

that Plaintiff did not need to show how the vote would have come out to show that she was 

injured by the Board’s action. Rather, it was enough that she showed that the Board’s exercise of 

its right of first refusal caused her to purchase a more expensive, less desirable, unit. Wolinsky v. 

Kadison, 2013 IL App (1st) 111186.  

4. Shareholders v. Accountant 

 

Question: Did the accountant 1) owe a fiduciary duty to the Millers, and 2) did he breach 

that duty by favoring his relationship with the corporation over his work for the Millers? 

Answer: Yes.  

The Second District reversed the trial court’s decision to grant the accountant’s section 2-

615 motion to dismiss. The court first held that the accountant’s reliance on contract theory was 

misplaced. The Millers were not attempting to state a claim for breach of contract, nor could they 
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state such a cause of action. However, the court found that a fiduciary relationship existed 

because the Millers trusted the accountant with their confidential tax information and, as they 

alleged, the parties agreed that if his work for the corporation conflicted with his work for the 

Millers, the accountant would decline to work with either. Additionally, the court held that the 

Millers sufficiently alleged that the accountant breached his duty of loyalty by putting himself in 

a position that was adverse to the Millers. The Millers adequately alleged that the accountant 

used their confidential information against them for the benefit of the corporation. The 

accountant also breached his fiduciary duty to the Millers when he concealed facts regarding the 

takeover of the corporation. Miller v. Harris, 2013 IL App (2d) 120512. 

5. Creditor v. Corporate Officers 

 
 

Question: Did the Defendant officers and directors breach their fiduciary duties? 

Answer: Yes.  

While generally corporate officers only owe a fiduciary duty to the corporation and to its 

shareholders, once a corporation becomes insolvent, the corporation’s assets are deemed to be in 

trust for the benefit of the creditors. At that point, corporate officers have a fiduciary duty to 

those creditors. Workforce Solutions v. Urban Servs. Of Am., 2012 IL App (1st) 111410. See also 

Paul H. Schwedener, Inc. v. Jupiter Electric Co., 358 Ill. App. 3d 65 (1st Dist. 2005) (finding 

that the assignee of an assignment for the benefit of creditors was analogous to a trustee, and 

owed the same fiduciary duties to creditors as a trustee owes to the beneficiaries of its trust). 

6. Joint Venture Goes Up in Smoke! 

 

Question: Did Plaintiffs have a BFD claim against Stafford? 

Answer: No.  

The trial court granted summary judgment to Stafford which was affirmed on appeal. The 

basis for the decision was that the joint venture partners were not in a fiduciary relationship. 

Plaintiffs were not dominated by Stafford. Instead, the evidence established that Plaintiffs did not 

place their trust in Stafford. All of the parties were sophisticated businessmen, who had been 

involved in options trading for a number of years, and represented that they were sophisticated 
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parties in their contracts. While Stafford might have had more experience, there was not a gross 

disparity between the amount of knowledge of Stafford and Plaintiffs; indeed, Plaintiffs, not 

Stafford, were in charge of the day-to-day operations. See Benson v. Stafford, 407 Ill. App. 3d 

902 (1st Dist. 2010).  

7. The Unhappy Grandnephew v. The Bank 

 
Question: Was the bank’s failure to facilitate such an amendment a breach of fiduciary 

duty? 

Answer: No.  

The First District affirmed the trial court’s grant of the bank’s Section 2-619.1 motion to 

dismiss for failure to state a claim for breach of fiduciary duty. The court found that the bank, as 

trustee of Aunt Marie’s trust, had a duty to carry out the trust according to the terms in the 

instrument. However, a trustee does not have a duty to amend the trust or appoint an attorney to 

amend the trust. Rather, it is the settlor of the trust’s duty to amend the instrument if he or she so 

desires. The court noted that the trust instrument itself likewise created no legal duty to amend 

the trust to conform to Aunt Marie’s true intent. Herlehy v. Bisterksy, 407 Ill. App. 3d 878 (1st 

Dist. 2010). 

8. 2 for me – 1 for you; 2 for me – 1 for you; Excuse me what is this B-F-

D you speak of? 

 

Question: Did Kovac have a successful BFD claim? 

Answer: Yes.  

The trial court conducted a trial and found that because the evidence supported an 

agreement to equal compensation, it supported Kovac’s damages. The appellate court affirmed 

finding that Barron owed a fiduciary duty both to Kovac as a shareholder and to the operating 

companies because he was an officer and director. Barron breached his fiduciary duty because he 

acted in his own interest and not in the interests of the operating companies and Kovac when he 

caused the operating companies to pay him and Sandra millions in excessive compensation. The 

court imposed a constructive trust, which was affirmed upon appeal. See Kovac v. Barron, 2014 

IL App (2d) 121100.  


