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DISCOVERY  AIMED  AT  EXPERTS 

Two threshold principles: 

1. “The principle safeguard against errant expert 

testimony is the opportunity of opposing counsel 

to cross-examine, which includes the opportunity 

to probe bias, partnership or financial interest.”  

Trower v. Jones, 121 Ill.2d 211 (1988). 

2. “It is of ever-increasing importance to bring to 

the jury’s attention facts by which the jury may 

reasonably discount the credibility of an expert’s 

testimony.” Creighton v. Thompson, 266 

Ill.App.3d 61, 69 (1st Dist., 1994). 



EXPERT  DISCOVERY  REQUESTS: 

 

1. Requests aimed at exposing bias or attacking 

credibility; and 

2. Requests which seek data supporting the expert’s 

opinions. 

 

NOTE: BOTH TYPES OF REQUESTS ARE SUBJECT TO 

SPECIFIC RESTRICTIONS. 



RESTRICTIONS 

1. Specificity – all production requests must comply 

with Supreme Court Rule 214, which provides for 

production of “specified” documents. 

2. Scope – discovery aimed at experts is limited in 

order to avoid subtrials on collateral issues and to 

preserve physician-patient & attorney-client 

privileges. 



RELATIONSHIP  WITH  COUNSEL 

Testimony about an expert’s relationship with the 

attorney who retained him IS relevant to show 

interest or bias. Sears v. Rutishauser, 102 Ill.2d 402 

(1984). 

Proper inquiry: 

 Number, frequency & financial benefit derived 
from attorney referrals. 

 Lists of other cases where expert testified & billing 
statements (within limits). 

NOTE: Cannot obtain lists of cases not yet in suit or 
lists of plaintiffs referred to a physician. 

 

 

 



INCOME 

 Not entitled to expert’s income tax returns or 
information about his total income from all 
sources. Can obtain 1099 forms issued to expert. 

 

 Expert cannot refuse such information & claims of 
insufficient knowledge are usually unpersuasive.  

 

 “Where an expert attempts to conceal his or her 
financial interest by continually evading questions, 
reversal for a new trial may be proper.” Creighton 
v. Thompson, 266 Ill.App.3d 61 (1st Dist., 1994). 

 



PATIENT  RECORDS / RAW  DATA 

Even if an expert relies on studies or specific 

professional experiences in support of opinions, the 

following information is non-discoverable: 

 

 Non-party patient records, even if identifying 

information is redacted; and 

 Raw data from studies relied upon by the expert or 

included in neuropsychological testing.  



PRODUCTION  BEFORE  TRIAL 

Materials in the public domain, equally available to 
both parties, & intended solely for use during cross-
examination DO NOT need to be produced in advance 
of trial. 

To hold otherwise might limit “the ability to 
ascertain the truth” because effective cross-
examination requires a certain amount of 
spontaneity. A party cannot be forced to “telegraph 
his punch.” Southern Illinois Airport Authority v. 
Smith, 267 Ill.App.3d 201, 206 (5th Dist., 1994). 

NOTE: This limitation applies only to cross-
examination & does NOT apply to documents within a 
party’s exclusive control. 





QUALIFICATIONS 

An expert is considered qualified if he has the 

requisite knowledge, skill, experience, training or 

education. 

 There is no predetermined formula for how an 

expert gains the necessary knowledge or 

experience. 

 Formal academic training & specific degrees are 

not required. 

 The expert’s knowledge may be based solely on 

practical experience. 



QUALIFICATIONS 

Medical negligence cases present an exception to the 

general rules regarding expert qualifications. In such 

cases, a two-part test is used to assess witness 

competence: 

 Expert must be licensed in the same school of 

medicine, which simply means licensed to practice 

medicine “in all its branches.” Gill v. Foster, 157 

Ill.2d 304 (1993). 

 Expert is otherwise qualified, meaning he is 

familiar with the ordinary methods, procedures, 

and treatments of practitioners in the community. 

NOTE: An expert does NOT need to be a member of 

the same specialty or subspecialty as the defendant. 



WILSON  V.  CLARK 

An expert’s testimony can be based on information 

not in evidence so long as the information is 

RELIABLE & CUSTOMARILY RELIED UPON BY EXPERTS 

IN THE FIELD. 

Reasonable reliance = trustworthiness in excess of 

that possessed by the ordinary hearsay statement. 

NOTE: The trial court must make an independent 

assessment about reasonable reliance, not simply 

accept the expert’s statement on this point. Must 

also assess whether any other rule of law mandates 

exclusion. 



WILSON  V.  CLARK 

Other factors that may require exclusion include: 

 

 Criminal law principles that support motions to 
quash; and  

 Failure to comply with, or abuse of, civil discovery 
rules. 

 

If the above factors preclude use of the information 
as substantive evidence, it should not be allowed as 
Wilson v. Clark material.  



WILSON  V.  CLARK 

How much can be revealed about the substance of the 

Wilson v. Clark material? 

 An expert can reveal the contents of materials upon 

which he relied, but solely to provide the jury with a 

meaningful opportunity to evaluate the basis of his 

testimony.  

 An expert may NOT do so if he does not offer an 

opinion related to the materials. Raithel v. Dustcutter, 

Inc., 261 Ill.App.3d 904 (4th Dist., 1994). 

CAUTION: Do not forget to request a limiting instruction 

advising the jury that the information is not substantive 

evidence. 



HYPOTHETICAL  QUESTIONS 

 Experts cannot be asked to decide controverted 

facts, but can be asked to assume the truth of 

facts in the hypothetical question. 

 Attorneys can ask the expert to assume only those 

facts which counsel believes are shown by the 

evidence & facts that favor counsel’s theory of the 

case, even if the witness does not believe those 

facts to be true or the facts are disputed.  

CAUTION: Trial courts are strongly discouraged from 

allowing hypothetical questions that include facts not 

yet in evidence.  



STATE  &  INDUSTRY  STANDARDS 

/ HOSPITAL BYLAWS 
 State licensing regulations, industry standards & 

hospital bylaws or policies can be admitted as 
substantive evidence of the standard of care. 

 Statutes, ordinances, administrative regulations & 
company rules designed to protect human life or 
property can also be used to prove negligence. 

 The proponent of such evidence must demonstrate 
it was in effect on the date of the occurrence or is 
the same as the policies in effect at the relevant 
time.  

NOTE: Even if these materials are not admitted as 
substantive evidence, experts may discuss them as a 
basis for their opinions. 



CUSTOM  &  PRACTICE 

 “Evidence of custom & practice are proper to assist 

the jury in determining the applicable standard of 

care” & experts may offer testimony about it. 

Nassar v. County of Cook, 333 Ill.App.3d 289, 301 

(1st Dist., 2002).  

 

CAUTION: Such evidence should not be admitted if 

the custom & practice is contrary to a statute, 

ordinance or standard that has the force of law. 

Carlson v. City Construction Company, 239 Ill.App.3d 

211, 237 (5th Dist., 1992). 



LEARNED  TREATISES 

Experts may rely on, & refer to, tests or treatises in 

explaining the bases of their opinions, even if the 

materials were never published. 

 The materials are NOT admitted as substantive 

evidence & Illinois does not recognize a learned 

treatise hearsay exception. (Ill.R.Evid., Committee 

Commentary (eff. Jan. 1, 2011)). 

 A foundation for such materials must be 

established. Once done, the expert may refer to & 

even summarize the contents of the treatises if he 

considered them in formulating his opinions. 



PROBABILITIES,  “MIGHT”  OR  

“COULD” 
 The testimony of an expert does not need to be 

based on absolute certainty. Testimony about what 

“might” or “could” cause an injury is also 

acceptable so long as it is based on concrete facts. 

 The expert can also testify about probabilities & 

possibilities if based on facts assumed from the 

evidence. 

 If the testimony is about “probabilities,” the 

expert must be able to relate the statistic to 

plaintiff’s specific medical condition.  

NOTE: Testimony that is based solely on the expert’s 

“educated guess” is unreliable & properly barred. 



CROSS: FINANCIAL  INTEREST 

 Both sides should be afforded great latitude in 

impeaching the other side’s expert. Sears v. 

Rutishauser, 102 Ill.2d 402, 410 (1984). 

 Proper inquiry includes: fee arrangements, prior 

testimony for the same party/attorney, financial 

interest in the outcome, annual earnings (limited in 

time) from expert testifying, frequency with which 

witness testifies as an expert. 

CAUTION: Cross-examination is not a “free-for-all” & 

experts should not be harassed or subject to 

unnecessary invasion of their privacy. Pontiac 

National Bank v. Vales, 2013 IL App (4th) 111088. 



LICENSURE   

 Limitations on an expert’s license to practice medicine 

are usually relevant for impeachment purposes. 

Creighton v. Thompson, 266 Ill.App.3d 61 (1st Dist., 

1994). 

 There is conflicting case law about whether evidence of 

disciplinary proceedings against an expert is relevant. 

   Poole v. University of Chicago, (1st Dist., 1989): NO 
   Cetera v. DiFilippo, (1st Dist., 2010): YES  



BOARD  CERTIFICATION 

 There is mixed case law on the issue of whether an 

expert or defendant can be impeached with 

evidence that he failed Board exams. 

 O’Brien (1st Dist.), Rockwood (1st Dist.), & Gossard 

(4th Dist.) – NO, although Rockwood emphasized 

fact that defendant did not testify about standard 

of care. 

 McCray (2d Dist.) & Jones (1st Dist.) – YES 

 Flynn (4th Dist.) & Kurrack (1st Dist.) – YES, because 

untruthful when asked.  



LEARNED  TREATISES,  OTHER  

M.D.  OPINIONS 

 Experts may be cross-examined about learned treatises 

& other physicians’ opinions even if they did not review 

or rely upon them SO LONG AS “the cross-examination is 

for the limited purpose of impeaching the expert by 

asking whether other facts, data, or opinions and 

conclusions would alter his opinion.” Rios v. City of 

Chicago, 331 Ill.App.3d 763 (1st Dist., 2002). 

 When the material is used for impeachment, parties 

must ensure the impeachment is properly perfected so 

that the material does not become “a Trojan horse used 

to slip hearsay evidence into trial.” Jager v. Libretti, 

273 Ill.App.3d 960, 966 (1st Dist., 1995). 



SCOPE  OF  CROSS-EXAMINATION 

 The proper scope of cross-examination is 
determined by the trial court & is a discretionary 
decision. 

 An expert can be cross-examined about ANY 
relevant subject that may “explain, discredit or 
destroy [his] testimony on direct.” Leonardi v. 
Loyola University of Chicago, 262 Ill.App.3d 411, 
417 (1st Dist., 1993), aff’d 168 Ill.2d 83. 

 Thus, examination about causation is proper even 
if direct exam was limited to standard of care. Id. 



WITNESS  CREDIBILITY 

It is improper to ask a witness, expert or otherwise, 

to comment directly on the credibility of another 

witness.  

 

People v. Becker, 239 Ill.2d 215, 236 (2010). 



RECENT  EXAM / PERMANENCE 

 “…the calendar alone does not determine whether evidence 

should be admitted or excluded.” Decker v. Libell, 193 

Ill.2d 250, 254 (2000). 

 When determining expert testimony about prognosis is 

admissible, the following factors are relevant: 
 

 Nature of plaintiff’s injury or condition 
 Type & length of time plaintiff received treatment 
 Number & frequency of plaintiff’s visits 
 Length of time between last treatment & expert opinion 
 Length of time between formation of opinion & trial 
 Any other circumstances related to relevance & reliability   



SAME  PART  OF  THE  BODY  

RULE 

 Evidence of prior or subsequent injuries may be 

introduced to negate causation, reduce damages or 

as impeachment. Voykin v. Estate of DeBoer, 192 

Ill.2d 49 (2000). 

 In order to present evidence of a plaintiff’s prior or 

subsequent injuries, the proponent of the evidence 

must demonstrate a causal relationship between 

those injuries and the injury at issue in the case. 

Id. 

 In most circumstances, this will require expert 

testimony. Id.     



POST - EVENT  LITERATURE 

 Post-event literature is NOT admissible to establish 

the standard of care. 

 However, there is no blanket prohibition against 

the use of such material. 

 It can be used to establish diagnostic capabilities of 

equipment, causation & for impeachment. 

Bergman v. Kelsey, 375 Ill.App.3d 612 (1st Dist., 

2007). 



PERSONAL  PRACTICE 

 Evidence of a physician’s personal practice is 

irrelevant & insufficient to establish the standard 

of care.  

 However, evidence of an expert’s personal 

practices may be relevant to the expert’s 

credibility if they do not conform to the expert’s 

opinion about standard of care. Bergman v. Kelsey, 

375 Ill.App.3d 612, 634 (1st Dist., 2007). 



OFFERS  OF  PROOF 

 In order to avoid forfeiting appellate review of 

evidentiary rulings, parties MUST make an appropriate 

offer of proof. Snelson v. Kamm, 204 Ill.2d 1, 23 (2003). 

 A formal offer of proof consists of putting the witness on 

the stand, outside the presence of the jury, & eliciting 

the specific testimony sought to be introduced. 

 An informal offer of proof can suffice, but requires the 

attorney to state, WITH PARTICULARITY, the anticipated 

testimony.  

BEWARE: Merely summarizing the anticipated testimony in 

a conclusory manner is insufficient!      


