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I. Pleadings  
 

The primary pleading issue related to drug and alcohol evidence concerns punitive 
damages. After discovery reveals a defendant consumed drugs or alcohol at or near 
the time of the occurrence, plaintiffs frequently seek to amend the complaint to 
include a prayer for relief which requests punitive damages. However, punitive 
damages are not favored in the law because their purpose is not compensatory. 
LaSalle National Bank v. Willis, 378 Ill.App.3d 307, 325 (1st Dist., 2008). Instead, 
their purpose is to punish the wrongdoer and deter similar acts of wrongdoing in the 
future. Id.  As a result, punitive damages are generally not available for acts of 
ordinary negligence. Instead, there must be evidence of willful and wanton 
misconduct or reckless indifference to the safety of others. McCann v. Presswood, 
308 Ill.App.3d 1068, 1072 (4th Dist., 2000). Importantly, a plaintiff must seek leave of 
court to include a prayer for relief that includes punitive damages and such damages 
may only be sought after the trial court makes a threshold determination about the 
evidence.   
 

A. Relevant Statute: 735 ILCS 5/2-604.1 
 

Regardless of the theory of liability, type of case or the fact that punitive 
damages may be allowed in certain cases, a plaintiff must comply with 
section 2-604.1 prior to filing a complaint that requests such damages. The 
specific requirements are as follows:  
 

 Plaintiff must present a pretrial motion specifically requesting leave 
to amend the complaint to include a request for punitive damages; 

 During the hearing on the motion, plaintiff must establish “a 
reasonable likelihood of proving facts at trial sufficient to support an 
award of punitive damages.” 

 Any motion to add a request for punitive damages shall be made 
“not later than 30 days after the close of discovery.” NOTE: When no 
discovery cutoff is specified, discovery must be completed no later 
than 60 days prior to trial. (Supreme Court Rule 218(c)) See also, 
Ford v. Herman, 316 Ill.App.3d 726, 732 (5th Dist., 2000). 

  
B. Miscellaneous Points 

 
 The nature of the section 2-604.1 hearing is left to the discretion of 

the trial court. Stojkovich v. Monadnock Building, 281 Ill.App.3d 733, 
743 (1st Dist., 1996). It need not be an “evidentiary” hearing; 
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instead, the court may properly decide the motion on the basis of 
pleadings, affidavits, answers to interrogatories, depositions or other 
written materials. Id. 

 Punitive damages are not recoverable under the Survival Act and 
do not survive the death of the plaintiff. Vincent v. Alden-Park 
Strathmoor, Inc., 241 Ill.2d 495, 504-505 (2011). In most common 
law personal injury cases, a claim for punitive damages abates at 
the death of the injured party. Froud v. Celotex Corp., 98 Ill.2d 324, 
338 (1983). But see, National Bank of Bloomington v. Norfolk & 
Western Railway Co., 73 Ill.2d 160, 174 (1978)(claim survived 
because of explicit statutory provision allowing it.) 

 

II. Proofs 
 

Any assessment of drug or alcohol evidence begins with the understanding that 
such evidence is considered “extremely prejudicial.” Marshall v. Osborn, 213 
Ill.App.3d 134, 140 (3rd Dist., 1991). Thus, any party seeking to introduce evidence 
of drug or alcohol consumption must demonstrate its relevance. Importantly, “where 
there is no evidence of intoxication, evidence of consumption of alcohol is 
considered irrelevant.” Sobczak v. General Motors Corporation, 373 Ill.App.3d 910, 
924 (1st Dist., 2007). Accordingly, “insinuations or innuendos of intoxication based 
upon evidence of drinking are impermissible and irrelevant where there is no 
evidence of intoxication.” Bielaga v. Mozdzeniak, 328 Ill.App.3d 291, 296 (1st Dist., 
2002). What constitutes intoxication is a question of law for the court; whether a 
person is intoxicated is a question of fact for the jury. Wade v. City of Chicago 
Heights, 216 Ill.App.3d 418, 428 (1st Dist., 1991)(“Wade I”). 
 

 A. Relevance 
 

 Relevance must be assessed in relation to the disputed factual issues. 
Carrillo v. Ford Motor Company, 325 Ill.App.3d 955, 968 (1st Dist., 
2001)(the fact that defendant was driving under the influence of drugs 
was irrelevant because his negligence had been conceded prior to 
trial.) 

 Drug and alcohol consumption can be relevant to a defendant’s 
negligence, as well as a plaintiff’s contributory negligence. Petraski v. 
Thedos, 382 Ill.App.3d 22, 27 & 28 (1st Dist., 2008), reversed 2011 IL 
App (1st) 103218.  

 Drug and alcohol evidence may be relevant to establish foreseeability. 
Bodkin v. 5402 S.P., 329 Ill.App.3d 620, 634 (1st Dist., 2002). 

 Evidence of drug or alcohol consumption may also be relevant “for the 
purpose of impeaching plaintiff’s ability to accurately recall the events 
surrounding the accident.” O’Brien v. Hertl, 238 Ill.App.3d 217, 229 (1st 
Dist., 1992). 
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B. Intoxication & Impairment 
 

 “Under the influence” is not synonymous with intoxication. Wade I, 216 
Ill.App.3d 418, 434 (1st Dist., 1991)(“Although one who is intoxicated 
can be said to be under the influence of alcohol, the converse is not 
necessarily true: one may be under the influence of alcohol in varying 
degrees without necessarily being considered intoxicated.”) See also, 
Bodkin v. 5401 S.P., Inc., 329 Ill.App.3d 620, 634 (1st Dist., 
2002)(“Intoxicating beverages affect different persons in different ways 
and some persons would be intoxicated by the consumption of a 
quantity of alcohol which might have no effect on another person.”).  

 The evidence of intoxication must show impairment of mental or 
physical abilities AND a diminution in the ability to act with ordinary 
care. Shore v. Turman, 63 Ill.App.2d 315, 323 (4th Dist., 1965). There 
must be evidence of some “act, action, conduct, appearance, 
observation or circumstance…[which] either directly or by reasonable 
inference demonstrates that the conduct of the individual at and before 
the accident may have been [impaired].” Id.  

 Drinking, alone, is insufficient to establish intoxication or impairment. 
McGrew v. Pearlman, 304 Ill.App.3d 697, 704 (1st Dist., 1999). 

 There must be proof beyond mere miscalculation or errors in judgment. 
Chubb/Home Insurance Co. v. Outboard Marine Corp., 238 Ill.App.3d 
558, 571 (1st Dist., 1992).  

 Simply driving at excessive speeds is not necessarily indicative of 
intoxication. Id. Similarly, involvement in an accident, standing alone, is 
not indicative of impairment. Wiegman v. Hitch-Inn Post, 308 Ill.App.3d 
789, 803 (1st Dist., 1999). 

 A test result revealing the presence of an intoxicating substance is 
insufficient, without more, to prove impairment. Petraski v. Thedos, 
2011 IL App (1st) 103218, ¶ 115(“under section 11-501.2(b)(3) of the 
Illinois Vehicle Code (625 ILCS 5/11-501.2(b)(3)(West 2000)), a BAC 
above 0.08 allows only the presumption that an individual was ‘under 
the influence of alcohol.”). But see, Steward v. Crissell, 289 Ill.App.3d 
66, 73 (1st Dist., 1997)(“evidence that a driver violated that statute is 
admissible evidence of negligence without evidence of intoxication.”). 
Accord, Wade I, 216 Ill.App.3d 418 (1st Dist., 1991)(“Section 11-
501(a)(1) does away with any need for evidence of impairment.”) 

 “…section 11—501.2(b)’s presumption of intoxication for blood alcohol 
levels of 0.08 or more applies only if evidence is provided of a whole 
blood alcohol concentration…” People v. Olsen, 388 Ill.App.3d 704, 
715 (2nd Dist., 2009). If the BAC level is based on a blood serum 
sample, there must be evidence of the conversion factor. Id. 
Importantly, the trial court may take judicial notice of the Administrative 
Code section that provides a particular conversion factor. Id. at 717. 
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C. Nature of the Evidence 
 

 Impairment can be shown through either direct or circumstantial 
evidence. Skelton v. Chicago Transit Authority, 214 Ill.App.3d 554, 575 
(1st Dist., 1991)(“The impairment can be shown directly, through the 
testimony of the person who was drinking, or circumstantially, either 
through the opinion testimony of one who observed the person who 
was drinking to the effect that he was intoxicated, or by presentation of 
evidence of unusual or erratic behavior on the part of the drinker.”). 

 Expert testimony and blood alcohol tests are admissible to establish 
intoxication. Sobczak v. General Motors Corp., 373 Ill.App.3d 910, 925 
(1st Dist., 2007). 

 Experts may appropriately utilize retrograde extrapolation to opine 
about intoxication. Village of Bull Valley, Illinois v. Winterpacht, 2012 IL 
App (2d) 101192, ¶ 13 (“When there is delay between when a 
defendant was driving and when blood is drawn, extrapolation 
evidence might be necessary when the blood alcohol level at the time 
of the test is below the statutory limit. In such a case, extrapolation 
evidence may be used to show that the blood alcohol level was above 
the limit when the defendant was driving. But no such evidence is 
necessary when the tested level is above the statutory limit. In such a 
case, when a reasonable amount of time elapses between when the 
defendant was driving and the test, extrapolation is permissible but is 
not a foundational requirement. Matters of delay between driving and 
testing go to the weight of the evidence…”)   

 Evidence of impairment may also be elicited from lay witnesses.  
People v. Workman, 312 Ill.App.3d 305, 310 (2d Dist., 2000)(“It is well 
established that even a layperson is competent to testify regarding a 
person’s intoxication from alcohol, because such observations are 
within the competence of all adults of normal experience.”) See also, 
People v. Jacquith, 129 Ill.App.3d 107, 114 (1st Dist., 1984)(“scientific 
evidence is not always necessary to establish whether a defendant is 
under the influence of a drug.”). 

 
D. Jury Instructions 

 

 IPI 12.01  Intoxication 
 

“Intoxication is no excuse for failure to act as a reasonably careful 
person would act. An intoxicated person is held to the same standard 
of care as a sober person. If you find that ______________was 
intoxicated at the time of the occurrence, you may consider that fact, 
together with other facts and circumstances in evidence, in determining 
whether ________________’s conduct was [negligent] [willful and 
wanton] [or] [contributory negligent]. 
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Notes on Use 
 

If there is evidence of intoxication on the part of multiple persons, 
separate instructions should be submitted for each person to avoid 
confusion. The use of the instruction is not limited to cases in which the 
intoxicated party was operating a motor vehicle. 

 
 IPI 150.15  Dram Shop – “Intoxicated” Defined 

 
“A person is “intoxicated” when as a result of drinking alcoholic liquor 
there is an impairment of his mental or physical faculties so as to 
diminish his ability to think and act with ordinary care.” 

 
Notes on Use 

 
This instruction may also be used in negligence or other cases in 
which intoxication is claimed. 
 

 IPI 60.01 
 

   “There was in force in the [State of Illinois] [City of ________] at the 
time of the occurrence in question a certain [statute] [ordinance] 
[administrative (regulation) (rule) (order)] which provided that: 

 
     Quote or paraphrase applicable part of statute 
 
   If you decide that [a party] [the parties] [description of non-party} 

violated the [statute] [ordinance] [regulation] [rule] [order] on the 
occasion in question, then you may consider that fact together with all 
the other facts to what extent, if any, [a party] [the parties] [description 
of non-party] [was] [were] negligent before and at the time of the 
occurrence.”   

Comments 
 

   In appropriate cases, this instruction may incorporate 625 ILCS 5/11-
501.2(b)(3), so long as the evidence supports a finding that the injury 
was proximately caused by the alleged statutory or ordinance 
violation. Significantly, the statute or ordinance must have the force of 
law and be intended to protect against the type of injury alleged. 
Additionally, the injured party must be within the class intended to be 
protected by the statute.   


